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may ſeem altogether an 
unneceſſary Work to ſay * * 
any Thing in the Praiſe and 
Vindication of that Perſon 
and his Labours, which have © 
had no leſs than the general 
Approbation of a whole Na- 
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tion convened in Parliament: 
For if King Theodorick in Caſ- 
fodore could affirm, Neque e- 
nim dignus eſt a quopi am re- 
#argui qui noſtro judicio mere- 
tur abfolvi, That no Man 
UGH | AZ ought.” 


ia 4005 ** 
gh to be reproved wh 
much rather then ſhould Men 
forbear to cenſure thoſe and 
their Works, which have had 
the greateſt Allowance and 
Atteſtation a Senate could 
give, and to acquieſce and 
reſt ſatisfiedinthat Judgment? 
Such Reſpect and Allowance 
hath been given tothe learned 
Worksof — Honourable 
and Venerable Chief Juſtice, 
Six Edu. Cale, whoſe Perſon in 
his Lifetime was reverenc d 
as an Oracle, and his Works 
(ſince his Deceaſe) cited as 
authentick Authorities, even 
bhythe reverend Judges them 
lows. The Acceptance his 
Books (already extant) have 
found with all knowing Per- 
ſons; have given me the Con- 
fidence to commend to the 
911 . $ publick 
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publick View ſome Remains 
of his, -under His own Hand- 
writing, which have not yet 
appeared to the Wor Id, yet 
(ike true and genuine Eaglets) 
are well able to behold and 
bear the Light: They are of 
the ſame Piece with. his for- 
mer Works, and in Reſpect 
of their own native Worth, 
ind the Reference they bear 
o their Author; cannot be too 
highly valued: Though, in 
Reſpect of their Quantity and 
Number, the Reports are but 
EC; yet, 8 the Skilful Jew- 
ler will not loſe ſo much as 
he very Filings of rich and 
precious Metals; and the very 
ragments were commanded 
be kept where a Miracle 
ad been wrought, Propter 
maculi claritatem & eviden- 
am: So theſe ſmall Parcels, 
IN being 
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big Part of thoſe vaſt and 


Author, great almoſt to a Mi. 
racle, (if f may be allowed the 
Compariſon) were there ng 
other Uſe to be made of ther 

. (as there 1: 


ply related) 
cation, and to be preſervec 
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0 the READER. 


immenſe Labours of then: 


very much; fo 
they manifeſ 25 declare te 
the Reader many ſecret anc 
abſtruſe Points in Law, not 
ordinarily to be met with i 
other Books ſo fully and am 
deſerve a Publi 


in the Reſpects and Mem 
ries of Learned Men, ane 
eſpecially the Profeſſors of 
the Law; and to that En- 
they are now brought tC 
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nlty, 7 Jac. 31 6 Jac, 12 
of St. Pariſn Caſe of Modus Decimands. 
ac. 7 and of Prohibitions be- 

Wu Gi, fore the King, 7 Jac. 37 
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r FIR it by Richard Halba one of * 
Attornies of the againſt Zoey Brayde (which rea e 
began i in Eaſter Term, 3 6 Jacobi Rot. 1845.) for See by 
breaking of his Houſe and Cloſe at Fenditton in the — Crag, 
County of Cambridge ; and the new Aſſignment was in an > 196,078 6. 
kcre I 1 The Defendant t pleads, that the Place Co Lie. #9. b, . 
. was the Land and Freehold: of Thomas ii. 65. 8 . oy 
Richard Willowes ; and that he as Servant, 896, © 
had the Plaintiff for R * ation ſaith; that the Place - 
where, was Parcel of he Manor of Fenditton, and de- 
nifble, Sc. by Copy of Court-Roll in Fee-fimple And 
that the © Lord of Manor ted the Tenements in 
which; Oc. to Jabn Stallon and his Heirs, who ſurrendered 8 
dem unto the ſaid Willowes — Willowes, Lords of the | 
ud Manor, to the Uſe of the Plaintiff and his Heirs, 
who was admitted accordingly, c. The Defendant doth 
Fon, and faith, That well and tric it is,” that the Te- 
tements in-which, Sc. were Parcel of the Manor, and de- 
mhble, dec. And the Surrender and Admittance ſuch, 
Na, Sc. But the ſaid Thomas Brayde further faith, © 
lat the Tenements in which, Ec. at the Time of the | 
Miniflion of the faid Richard Stallon, were, and yet 
re of the clesr yearly Value of fifty-three Shillings 
ad four Pence; and that within the ſaid Manor there 
uch a Cuſtom, Quod rarionabilis denariorum 
Hal monere Angliæ ſuper gquamlibet admi 
Mſibet perſbna, ſive gnarumcungus per ſonarum ronent — 2% 
ment (per Dom vel Dominos manerii predift "ſive per 
5 885 Oc. ad a n= gol terras five tenementa Cur 
maria Manerii pradi 


ndum conſuetudinem Mas | | 
ii illius debetur, & a Liners quo, Cc. debir” fun + " 
* Oe. Tempore . rods Fro fine pro ad. —— 


miH-hᷣnn _ 


1 his Right, Eſtate, c. of and in the Tenements aforelzid, 


"'” . Tenements, in which, Ge. and aflciiſed an 
* ; Shillings, eight Pence, 


i a A 
b 7 A I N 
2 d 


We . 


ien Dominus, vel iidem Dom pre. 
ejuſders Manerii pro tew- 


.. , uſus 2 % fuertint per torus rempu: 
in plena cufid Manerii — adm iſſtone e. 
0 — —— r falls of 


, 


| WAS = 
Ait vel Seneft 


Curie 


dem CR LIES mores 
at Fiorus 
dos. eduiiione fic os pieferrer falta, $2. — 
watam, 


 eandem denariorum ſummam ſic aſſeſſum & appun 
Preface perfons ſos perfonis. fic ive admiſſis, ſol 


veret & ſdlverent, £9c. eidem Domino, Cc. — — 74. 
' tionabilew denariorum ſummam pro fins fro 44 
* yang 2 prædict fic aſſeſſam &. atÞuntiuat. And 

Tbat tbe Steward of the , ſaid M Manor at 
a * — x Offob. in the fourth Year of the Reign 


29 -of the- King that now is, admitted the Plai ws op 
et à rea 


E 9 to fa, five Pounds fix 
is o ſay, Valorem eorundem te- 


| nWentorum ber des Fs rs os Fu Notes 
admins fpredi car allon, to the 
"Peta 2 2 of the. Manor to be id: And alſo the aid 
Steward at the ſame Court did give Notice, and figni 
to- the Plaintiff the ſaid Sum was to be paid to the fal 
Lords of the Manor, &c. And further ſaith, that the faid 
Willewes and Willowes afterwards, that is to ſay, the { 
cond Day of — in the fourth _ Year afereſaid, u 
 Fendlitton 8 requeſied the ſaid Richard Stalin w 
| _— yd fix Shillings,: eight Pence there 
the Fine for his Admittance, &. which the ſaid Rick 
Stallon then and there utterly denied and refuſed, and u 
E doth reſuſe. By which * ſaid Ric bara Fallon for 
| teited to the aforeſaid Thomas and Richard Willowes al 


© Jonable Sum of Mone 


in which, &c. The Plaintiff furjoineth, and faith, that the 


* ſaid Sum of ſive Pounds, fix 8 Shillings, eight Pence, & 


was not rationabilis finis, as the ad Tbemas Braydt 
bove bath alledged, &c. upon which the Defendant doth 
; . — Law: And in this Caſe theſe Points were 1. 

* Chief Juſtice, Walmfl ey, Warberton, Ds 

nd Foſter, Juftices,. 1. And principally, if the Fine 
had been reaſonable, yet the Lords ought to hare 
ſet a tertsin Time and Place when the ſame ſhould bt 
= beciuſe the ſame ſtands upon a Point of For 
_ feiture: As if a Man bargains and aſſures Land to ont 

and his Heirs, upon Condition that if he pay to the Bur 


bee or his Heirs, wy Pounds os ſuch a Place, gy 


TIT ITT Tyme, 


SST 


* 
» hb 

od 

4 p 


2 


CY - 4 
g _ 4 
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and his Heire- 

Time is limited, , ought to give. eto 

| the\Bargainee, Sc. when he will tender the Money; and 

de cannot tender it when he pleaſeth; and with that agrees 

| * . For rp * ** ook | 
an m; the Bgrgaines 

in ſuch Caſe is ſtay always in the Place; &c, 

80 in yhoider is not tied wo 

carry im; when he is at Church, 
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though that the Rejoinder is; 
pay che Fine; ſo he might 


LE 


ny Reports amongſt the Copyhold Caſes. 2: It was fe- 
hired, that although the Fine be uncertain and arbitra- 
yet it ought to be ſecundum arbitrium boni viri: 
Aud it ought to be reaſonable and not exceflivey for all 
Exceffiveneſs is abhorred in Law, Excefſus in re guali het 
reprobatur communi ; for the Common Law for- 
ids any exceſſive Diſtreſs, as it appeareth in 441".E: 4, 20. 
a Man avowed the Taking of fixty Sheep for 3 4: 
and the Plaintiff prayed that he might he àmereed 
Diſtreſs: And the Court (who-is always the Judge 
Diſtreſs be reaſonable or exceſſive) held; that 
cep had been a ſufficient Diſtreſs for the ſaid. Rent, 
therefore he was amerced for ſo many of them 
above fix Sheep: And the Court faid, that 
Avowant ſhall ve Return, he. ſhall have. a 
Return but of fix Sheep: And 3 

the Common Law; for the Statute 
Clartgs extends only where a 
kr the King's Debt. See F. N. B. 14. 4. and 25 Af. 51: 14 
Ao. 11H.4.2. and 8H:4. 16, Cc. New Capiatur gravis 
Mrictio, Sc. And fo if an exceſſive or an unreaſonable 
Amerciament be impoſed in any“ Court-Baron or other 


Fr . BOW 
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Articuli ſuper \ 


am noa-excedar; and ſee him there 86, &c. optime. 
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12 vid. r. N. f 53 L 
reaſonable a * * 
peareth to be the Statote of 
Glanvil. lib 9. 


ievous Diftreſs is taken 27% 14 Hb + 


Page 3) 
Court which is not of Record, the Party ſhall haue mo- fb s © 
ate *miſericordia : And the Statute of Magna Charta Optima. EY 
u but an Affirmance of the Common Law in ſuch Point. cionsbilibug 


moderat ſecundum quantiratem feodorum ſuorum & ſecundum facuuates 1 
demini_gravicee viderencur, &c. Vide B acton 84. b. rarionab? relev 1. quod rat. o 
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8 a 1 75 Nuker liber homo: umordiet ur i ſerum: 


* 
« 4 1 


. 
- 
= E 4 : _ 
* = 
 ©* 
4 — © , 
- 
. 
_ 
4 
— * 
« o - 4 
- = 
8 » * — 
= „ w 
C * * * - 
. 


ſonadle and convenient Manner: For it appeareth, rhit 


, ; et than a reaſonable” Eine, that the ſame ſhall be 


bee fol. dict: And if the Fine which the Lord or his Steward 

51. GQuem | 
3 DEE before he deny the Payment of it: And always whe 
1 > — n — Reaſonableneſs is in Queſtion, the ſame Mall be de 


by 1 As Reaſonable Time, 21 H. 6. 35 22 E. 4. 27. 8 


RY 3 
- i. * 


n * 
6 TIE + F 


| 8 2 "x: 1 . LR 


Jum itatem” delifti. "And: gravis Redeinstio non. eſt 
 *vigends. And the Common Law gives an Aſſiſe of Sovient 
FRE reſs, and Multiplication "of; Diftreſs : found, Which is 
700. exteffive, in nd ok Mulriplicity of Vexition. And: 
+ herevich"a We 56, 5 51. Non cupiatur multi- 
i . tO, e * 178. J. And it Tenant in Dower 
Villdiug,- or Tenants at Will who were rich, and ſhe 
b eseeſſice Tallages and Fines” makes them poor and 
che Tame is «djudged Waffe. And therewith+ 
8 thi. N. P. C05. 1 3. 3% and 16 H.. 
154 1 — fee the "Regiſter judicial, fo. 7755 Waſte lieth, he 
exhlindo Henrioum, manu, c. Vi Ueios, Luorun 
"hnnibes tener unn Mefſuagium & unam virgat terre, 
pillinagio in præditt villa ar 7. by grievous and” into- 
Jerable Diſtrefſes: By all Which it appeareth, : that the 
as ep Law doth” forbid” iritolerable and exceſſive.) 
add Ranſomin « of * — whereby of Ric Fe 
e Poor: An y be faid, that a Man if 
2 may . his Villain * he he pleat, zor with hi Wi :4 
Tenant at Will; - but rhe Lord limiis the ſame in a rei- 0 


ere anner 


ſuch incolerable Oppreſſion of the poor Tenants: is to the 
* of him in the Reverſion. 80 in the Caſe i 

Bat, although - the”, Bine is incertain, yet it ought to he 
reaſonable: 5 and ſo it” reth by the ſaid Cuſtom which 


the Defendant hath alle ged. And therefore in ſuch Cak 8 
the Ord cannot take as much as he pleaſeth, but the 10 
Pine ought te be reaſonable, according to the . Reſolve d 5 
the Court in the ſaid Caſe of Hubbard in the fourth Put "gp 
'of my Reports 30. It was reſolved, That if the Lord ue 
2 agree of the Eine, but the Lord demuſ de 


decided and adjudged by the Court, in which any d. 
hall bb, for d Rebe of the Denying of — Fins ah 
And the Court ſhall > 4 what ſhall be ſaid a real, 
9 Fine, — Regard to the Quality and Value d 
the Land, and other 'neceffary Circumſtances which ough 
to appear in Pleading upon a Demurrer, or found by Ves 


ſeſſeth be reaſonable; let the Copyholder well adviſe bin 


* mined- by the Court in which the Action dependeti 


29 H. 8. 32, Cc. So if the Diſtreſs 


i E reaſonable, and i 
e, Ec. Do ah | 
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+ 5 xt 1 7 b * Ws ; N | 
| pT XIII. 1 Willowes' Cafe. * * * = | 8 PFs, * , 6 of - KEY, 45 4 | 
7 Te was Telolved,” Thar the faid Fine in the Caſe at e 
ſt Bar was unreaſonable, bis. to demand for a Cottage and \..*. > >. _ 
nt an Acre of Paltgre,- five Pounds, fix Shillings, eight Pence, * 2.4 ©. {Ys 
% er che Adnmittance of a Copyholder in Fee ſimple upon e 
nd iy 4 Surrender made'z for this is not like to à voluntary -  —_ 
ö, as wien the Copyholder' hath but an Eſtate for 
er Life, and leaſeth, or if he hath an Eſtate in Fee-limple, 5 
he nud committeth Felony, there Arbirrio Demini res ia 
ri debet; but when the Lord is compellable to admit 
*in to whoſe Uſe the Surrender is, and when Caſtuy que 
 Waf is admitted, he ſhall be in by him who made the 
* Surrender, and the Lord is but an Inſtrument to preſent 


the ame : And therefore in ſuch Caſe the Value of two 
Year for ſuch an Admittance is unreaſonable, eſpecially 
when the Value of the Cottage and one Acre of pa- 
Mie is a Rack, at fifty: three Shillings by the Lear. 
k was reſolved, That the Surrejoinder is no more | 
thin what the: Law faith, For in this Caſe in the ,p Tus J 
ſidpment of the Law the Fine is "unreaſonable ; and 8 14 
— oY wo is. bur ex whe 5 and now the 

rt ought to judge upon the whole ial - Matter; 
and 2 Cauſes aforeſaid, Judgment nds phview for the 
Plaintiff.” | we! 1 = 
And Coke Chief Juſtice ſaid in this Caſe, That where 
the Uſage of the Court of Admiralty is to amerce the 
Defendant for his Default by his Diſcretion, as it ap- 
peareth in 19 H. 6, J. That if the Amerciament be out- | Rr 
rigious* and exceſſive, the ſame ſhall not bind the Par- - 
ry, and if it be exceſſive or not, it ſhall be determined — 
u the Court in which the A&ion ſhall be brought for — 
e Levying of it: And the Writ of Account is againſt ä 


the Bailiff, or Guardian, Quo reddat ei rationabilem .= ö 
unputum de exitibus Maverii. And the Law requireth 4 
bing which is reaſonable, and no Exceſs or Ex- | 28 
emity in any Thing. | . a 2 
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bs the Common Pleas. 


© rome and Rocheſter' 5 Caſe. 


«THIS Term Lowis and Roch who Aeli in 
es b 9. withia the Dioceſe of were ſued for 
of Sing."  firaftion of Tithes growing in B. within the County of 
___ . er, * in the Court of the Arches 1 
We 2209-72. Fop of in Zongon, And the Caſe was, 
ere. The Archbiſhop An — a pecan. þ Ju 9 
1 e IF, &c. of fourteen Paiſhes, N 
Authority of the Biſhop of. 5 the Par 00 
8. Mary de Arcubns is the Chief: And the Court Is called 
"the py 5 kl becauſe the Court is holden there; ands 
© Queſtion was moyed, if in the ſaid Court of Arche 
| den in London within hie Peculiar, he might cite any 
| Swelling in Eſſer for Subſtraction of Tithes growing in H 
Fer; or if he be prohibited by the Starute of the twenty: 
third Year of King Heury the Eighth, c. 9, And after tba 
*s Matter wes well mains as well by "Counſel at the But 
Dr. Ferra 2 ages, and others in ppen Coun; 
aftly, by uſtices of the a Pleas, 4 
able 7 was Roan to the Court of Arches. Andin 
this Caſe divers ro od were reſolved by the Court. 
Lats n uk Acts of Paxligmont, — by the King 
r ons of Farliament, are Parcel of the Lam 
wag. dag thereforg Thall be nded by the 
udg es of the Laws of gland, and not by the Ciel 
| Jag "Commbaiits, althoyg 1 the Acts concern Eceleſiaſtici 
and 8 iritual Jufiſdictioh and therefore the Act of * 2 V 
cap. 15. by which in Effect it is enacted, Ouod nullu 
 Teneat, doceat, informer, Go. clam, vel publice aliquam 1 
onda of Minionem contrariam fidei Catholice ſou determint 
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Front Ecdleſis ſacroſanfts, nec de bujuſmodi ſecta, & u 

s Dodrinis Conventiculas facias 3 A in ſuch 
75 a A might arreſt and impriſon ſuch Offer 
H. 7. the' Biſhop of command 


fied, — that the — 
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,ongin vot tO pay his 'Tithee to his Curate ; and! rhe 

Party Jo impriſoned brought an Action of falſe Imprifon- 

ment againſt thoſe who arreſted him by the Commend» 

ment of the Biſhop 3 and there the Matter is well a 
What Words are within the faid Statute, and what without 

the Statute: 80 upon the ſame Statute it was refolved in a 
144 in Keyſar 8 Caſe in the * King's Bench, which Page [5] 
you may ſee in my Book of Precedents : And fo the Statutes | 


of Articuli Cleri, de Probibitione regia ; de circumſdect᷑e 


= 
"I 
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gui of 3 E. 6. cap. 13. and all other Act of Parlia- 1; * ©* %, 


ment concerning Spiritual Cauſes, have always been ex- 5 Ce. 9. 
pounded by the Judges of the Common Li, as it was !3Co. 10,14, 
adjudged in Wood 8, Cale, Paſth. 29 Elis. in my Notes, fol. ** | 
22. $0 the Statute of 21 H. 8, cap. 13. hath been expound- 3 
ed by the Judges of the Realm concerning Pluralities, and & 
the baving of two Benefices: Common Laws and Diſpen- L 
ſatiens, lee 7 Elis. Dyer 233. The King's Courts ſhall 
udge of Diſpenſarions and Commengdams : See alſo 17 

Dyer 251. 14 Eliz.' Dyer 312. 15 Elis. Dyer 327. 


18 Fliz. Dyer 352 & 347. 22 Elis, Dyer 377. Conſtrutti- 


on of the Statute cap. 12. Smith's Caſe, concerning Su 
ſcriprion which is a meer Spiritual Thing. Alſo it appears 


on the Church was always void by the faid Act of 23 El. 1.2. 

and yet the Civilians ſay, that there ought to be a Sentence de dat 

Declaratory, altho that the Act maketh it vod. f. , 
2. It was reſolved by Coke Chief Juſtice, Varberton, 4lalt.323,324, 

Daniel and Foſter Juſtices, That the Archbiſhop of Can 

terbury is reſtrained by the Act: of 23 H. 8. cap. 9. tocite 

one out of his own Dioceſe, or his xy uriſdiction, 

that he holdeth his Court of Arches, within London. 

And firſt it was objected. Fe WA 


That the Title of the Act is, An Act that wo Perſin 


fell be cited out of the Dioceſe where he or fhe dwelleth, ex- 
rept in certain Caſes : And here the Archbiſhop doth 1 
cite the ſaid Party dwelling in Eſer, out of the Dioceſt 
2 for he holdeth his Court of Arches within 


009, i 8 . 
2, The Preamble of the Act is, Where a great Number 
of the King's Subjects dwelling in divers Dioceſes, &c. 
And here he doth not dwell in divers Dioceſes. 4 4 
3. Far out of the Dioceſe where ſuch Men, Oc. dwell, 
and here he doth not dwell far out, c. Tok. 
4 The Body of the Act is, No manner of Perſon ſhall 
be cited before any Ordinance, -£9c., out of the Dioceſe or | 
peculiar Juriſdition where the Perſon ſhall be inhabiting, 
Ge. here he was not _ out of the Dioceſe of E 
. 4 | 
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ech by 32 Elia. Dyer 377. That for want of Subſcripti- Star. 23 El. c. 
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| * * * , | Porter and Rockeſter's -Caſc. | 
| fon. To which it was anſwered and reſolved, * That 
the ſame. was prohibited by the. ſaid Act for divers 


8 Cauſes. fx LY 
| Abo 1. As to all the ſaid Objections, one Anſwer makes an 
_ . . End of them all: For Diecefts dicitur Aiſtinct io, vel Aiviſſo, 
Eo Calepincin Jive gubernatio, que diviſa, & divenſa eſt ab Eccleſia alte. 
©, ers win Bp. atus, & Commiſſa Gubernatio in unius ; and ii 
* + derived 4 Di quod eft duo, & 9 ſeparatio, quis 
| parat duas Furiſdifiones : So Dioceſe ſigniſies the 1 
Aiction of one Ordinary ſeparated and divided from others; 
and becauſe the Archbiſhop of Canterbury hath a peculiar 
Juriſdiction in London, exempt out of the Dioceſe or Jy- 
. Fiſdiction of the Ordinary or Biſhop of London: For that 
FR" Cauſe it is fitly faid, in the Title, Preamble, and Body of 
7 -, +the Act, That when the Archbiſhop fitting in his exempt 
25 Peculiar in Lon don, cites one dwelling in Ee, he cites 
him out of the Dioceſe or Juriſdiction of the Biſhop of 
London, ergo he is cited out of the Dioceſe: And in the 
Clauſe of the Penalty of ten Pounds, it is ſaid, out of the 
"Dioceſe or other Juriſdiftion where the Party, dwelleth, 
Which agreeth with the Signification of Dioceſe before, 
And as to the Words, Far off, Cc they were put in the 
- Preamble, to ſhew the great Miſchief which was before 
\ ; the At: As the Stat. of 32 H. 8. c. 33. in the Preamble, 
= * it is Difſeifins with magth, and the Body * of the A& 
WD Hage [6] _ faith, ſuch Diſſeiſor, yet the ſame extendeth to all Nifſei- 
A „but Diſſeiſin with Force was the greateſt Miſchief, u 
it is holden in 4 & 5 His. Dyer 219, So the Preamble 
of the Statute of Mat. 2. cap. 5. is, Heirs in Ward, and the. 
Body of the Act is, Hujuſmodi præſentat. as it is adjudged 
in 44 E. 3. 18. That an Infant who hath an Advowſon by 
Deſcent, and is out of Ward, ſhall be within the Remedy 
of the ſaid AR, but the Frauds of the Guardians was the 


a 


greater Miſchief. So the Preamble of the Act of 21 HN 
© | Cap. 15. which gives falfifying of Recoveries, recites in the 
; Preamble, That divers Leſſees have paid divers great It 


comes, Cc. Be it enacted, That all ſuch Termors, ©, 

__— and yet the {ame extends to all Termors ; and yet all theſ 

1 Caſes are ſtronger than the Caſe Bar, for there that Woll 

1 (uch) in the Body of the Act referreth the ſame to the 
Ws Preamble, which is not in our Caſe. 


| henceforth cited before any Ordinary, Qc. out of the Dis 

ceſe or peculiar Juriſdiction where the Perſon ſhall be 
dwelling: And it he ſhall not be cited out of the Peculiat 
before any Ordinary, a Fortiori, the Court of Arches which 
ſits in a Pech. iar, {hall not cite others out of another ws 
** | pelo; 


Pur XIII. 


2. The Body of the Act is, No manner of Perſon ſhall be 
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ple Mul. Porter and Rockeſter's Cut. 
fs: Apd theſe Words, "Our of tbe Dioceſe, are to bo 
— out of the Dioceſe or Juri ſdiction of the Ordinary, 


N 


ſhop is out of the Juriſdiftion of the Biſhop of London, as 
s Martins, and other Places in London, are not Part of 
London, although they are within the Circumference of it. 
3. It is to be obſerved, That the Preamble reciting of 
the great Miſchief, recites expreſly, That the Subjects were 
called by compulſory Proceſs to appear in the Arches, Au- 
dience, and other high Courts of the Archbiſhoprick of 
this Realm; ſo as the Intention of the ſaid AR was to re- 
duce the Archbiſhop to his proper Dioceſe or peculiar Ju- 
nſcictlen, unle it were in five Caſes, - * 


1. Fot any Spiritual Offence or Cauſe committed or o- 


2 

13 

L 

ſ 

5 

at 

u 

f 

pt mitted contrary to the Right and Duty by the Biſhop, Sc. 
es whic hWord (omitted) proves that there ought to be 4 De- 
of fault in the Ordinary. 428 

the 

tbe 

th, 

Ire 

the 


Cauſe wherein the Party ſhall find himſelf grieved by the 
Ordinary after the Matter or Cauſe there firſt begun; 
ergo the ſame ought to be firlt begun before the Ordinary. 
3. In caſe that the Biſhop of the Dioceſe, or other im- 


ors WY mediate Judge or Ordinary dare not, or will nat convent 
ble, he Party to be ſued before him; where the Ordinary is 
A® Wh called the immediate Judge, as in Truth he is; and the 
fei- WW Archbiſhop, unleſs it be in his own Dioceſe (theſe ſpecial 
„ WM Caſes excepted) mediate Judge, ſcil. by Appeal, &c. _ 

nble 4 Or in Caſe that the Biſhop of the Dioceſe, or the 
| the WY Judge of the Place within whoſe Juriſdition, or before 
doed hom the Suit by this Act ſhould be begun and proſecuted, 
n by We Party directly or indirectly to the Matter or Cauſe of 
nech he ſame Suit; which Clauſe in expreſs Words is a full 
; the r rpoftion of the Body of the AR, ſcil. That wn, ag (o- 
H. ers than thoſe which are exprefled) ought to be begun 


nthe d proſecuted, before the Biſhop of the Dioceſe, or other 
it In: Midge of the fame Place. 3 ö 
„Se In caſe that any Biſhop, or any inferior Judge, having 
theſe eader him Juriſdiction, Cc. make 2 or Inſtance to 
Word e Archbiſhop, Biſhop, or other inferior Ordinary or 
o the e, and that to be done in Caſes only where the 


Civil or Common doth affirm, Sc. By which it fully 
ppeareth, That the Act intendeth, That every Ordinary 
bd * Eccleſiaſtical Judge ſhould have the Conuſance of 


all be within their Juriſdiction, without any concurrent 
culir uthority or Suit by way of Prevention: And by this, the 
which beet hath great Benefit as well by ſaving of Travel and 
r Div 


langes to have Juſtice in his Place of Habitatian, as » 


where he dwelleth ; but the exempt Peculiar of the Archbi- 


2. Except it be in caſe of Appeal and other lawful 
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= Ach then the Wordsof the — — , ifs hn 

. =N or other Ordinary immediately hereunto conſent, * . 
ſamo A or other — or J 


ty in Puniſhment of the fame ; which W 


a. 
2. "There is a Saving for the Archbiſhop, the — 
ny Perſon out of the Dioceſe where he ſhall be dwelli 

; ; % the Probate of any Teftaments ; which Proviſo ſhoul 0 
=. . | , alſo in vain, if the Archbiſho op notwithftanding that AQ 
©  Hhould have concutrent Authority with every _ 
_ -. through his whole Province: Wherefore it was concl 
* that Archbiſhop out of his Dioceſe, unleſs in the Cs 


. 5 ſes excepted, is ibited by the Act of 23 H. 8. tocite & 
= ny Man out of any PR es. And in Truth the A * 
2 * H. 8. is but a Law declaratory of the ancient Canom, N 1 


tion of them: And that a 


= | Pr and of the true E ; 
Romana in ſexto de A 


Krka De the Canon, Cap. {ppellationi, Bl 
A 3 aden ofthe — Cap. 4e Competenti in ſexto. And the faid Ad 1 
| - . Gibſon's Cod, , expounded by all the Clergy of England, at a Convocatia 


** dig in London, An. 1 Fac, ; Regis 1603. Canon 94. Where it is de + 
creed, ordained and declared, That none ſhould be cited u 


the Arches or Audience, but the Inhabitants within the 2 
biſhop's 5 — or —— other than in ſuch 
Caſes only 2 excepted and reſeryed in ah 
at — 7 — 23 H. 8. cap. 5 And the Kit by Letten Dil 
Patent under the Great Seal bath given his bf Aſſen ,, 
Linwood de do this amongſt others from Time to "Time to be bb 
| excuſarionibus, fulfilled and kept, as well by the Archbiſhop of Canterit 
FF. mow. "2m , the Biſhops and their Succeſſors, and the reſt of ti 
3 whole Clergy of the Province of Canterbury, in their ſer 
_ ral Callings, Offices, Functions, Miniſteries, Degrees un 
2 Adminiſtrations 3 as alſo by. all and every Dean of tl 
Arches, and — Judge of the ſaid Archbiſhop's Co n 
Guardians of 'Spiritualities, Chancellors, Cc. 80 * 
is alſo y confirmed under the Great Seal. "= 
42 the biſhoprick of Canterbury was then 2 . 
9 of - the. Spiritualties was there, br 1 
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pg Peter ind Recheſer's Caſe 


pf Canterbury that and then hes up 
2225 2 3 of 


ar go Bro wr ence then deceaſed : And 
King pro ble R Aﬀent to the ſame, and the ſaid 


Canon's of as full Fotce as if the fd lace Arebbiiop of | 
Canter ury' bad been then alive, And whereas it is ſaid in — 
the Preamble of the in the Arches, Audience, and © 


other hi Courts of the chbiſkop hes, Audience, and FR 
to be deg That the Archbiſhops of this Realm before Power, wh'ch 
that Act had Power Legatine from the Pope, by which __— —_ 8 
to have not only ſupereminent Authority wood. | 7 
over all, but concurrent Authority with every Ordinary in 
js Dioceſe, not as Archbiſhop of Canterbury, Cc. but by 
— and 1 Legatine : For Sunt tria genera Page [8] | 
Legatorum. 1. Quidam de — Dom. Pape mittuntur, | 
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* ut Tardinates _y appellant frazres. 2. Alii ſunt Dativi, "= | 
0 9 non de latere, *I pliciter in Legatione mittantur, Qc. . = = 
| 


. Sunt Nati, ſive Nativi, qui * Eccleſtarum præte © 3 
tu legatione fungantur, > 4 


4 — — „Fil. a "3 
piſcopus Cant. Eborgoenſ? , E Piſanis, 80 a8 1 1 
before that Act, the  Aretibiſhop of Canterbury, was Lega- | 


% 


* 
— 
* * 3 


n Natus, and by Force of his Authority Legatine uſurped 1 
1 the — upon all the Ordinaries in his Precinct, 1 
A and by Colour thereof claimed current Authority with em, _..— 
none, Bl which altho' they held in the Courts of the Arbbbiſhop: — 
ue BY the fame was remedied by the Act of 23 H. 8, cap. 9. _ 1 
ny all that which he uſt before, was not as he was Arch 1 
* biſhop as to that he was reſtrained by the Canons, but — 
au N u he bas atus Natus, which Authority is now taken 3 * Wi: 
by may and aboliſhed utterly. _ 


rell If the faid AR of 23 F. 8. cap ap. 9. ſhould not be Vi. lib. Arch. 


Arch expounded, Then the AR which is tincipally made (as Cant. p.32. 1 3, 
ticula ; - Ae by the Preamble inf the Courts of the 758 9 


ic ky ſhould be as to them illuſory z for if the hole bg 0 N. 
er of er bury, in reſpect of his exemp t Peculiar in oy Doors . = 

den, may draw to him all the Dioceſe in Zoudem 3 e Tie *. _— 
— he gt at Netoingron which is a Peculiar in N ncbeſter 


le ſe, draw to him the whole Dioceſe of Minc $ _— 
oe” at Zorreridge near Borner, the whole Dioceſe L. - , = 

, and fo of the like. bare = 

3. It was reſolved, That * n any Judges are . 1 

any Act of Parli they do | > 1 2 a 

the Act, there a no item lth, ” As againſt the mY 

rand and Marſhal of the Houſhold. — _— 

|; p Mariſcallus non teneant Placit. de libero tenem. de De- _ = 
oid, 2 Convent ione, &c. Tay > Som Statute -_ Articuli fu- | -— 
ww cap. 3. "Regi 185. inter Brevia | £8 1 
ee ee of the eee, 4 
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* Mrite 42 . Alſo to che Treaſurer and Barons of the Exche 


£0 IH Rer. F. N. 45 £9 56; £56. 17 Hg. 54. vi. 13 E. 3. 10 Probi. 


4 * 5 vvon the 8 in the Title of Chancery. againſt all Eceleſiaſſi- 


bre of 24 cal Judges in Cafe of Hereſy, and other Matters of meer 


the Srature of 
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, ry Page * * the Contempt to the Law: and 19 H. 6. 4. agrees in 
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. ver, up- 
Nei. hs, on the Statute De Arti tl. ſuper Cartas, cap. 4. The bg 

= {4 2 +2 tate of Rurland, imo,” Prod communia. Placit. nx 
* Problvirin for tentantur in "Seaccario. All which, and many more, you 
may ſee in the Regiſter inter Brevea Super Statuta. See 


ur Informa. #12108: A Prohibition to the * — and Diverſity of 
__ te b. cal 


upon the Statute of 2 135 5. Gap, 3. If che Judges 
4 cher? he will not give or deliver to the Party a Copy of the Li. 

4 45. bel, although that the Matter be meer Eccleſiaſtical : and 
| Spiritual therewith * 4 E. 4. 37. and F. N. F. 43. e. So the 


— ape Caſe u Statute of 2 H. 5. cap. 15. If the Ecclefiaſti- 


e. Spiritualty do not roceed according to the Intention of the 
debate, ane Statute 3-48 I: appesrech by the, Precedent in 5 £.4 
' Spiritual, = Nasen ' Caſe, 10 H.,7. 17. See the Opinion of Paſtor, 9 l 

6. 3. A Man excommunicated by he” Biſhop of London, 


ohibirion 
= under for a Crime done in another Dioceſe, ſhall not be prieved 
2 Hl. f. cap 2. thereby; ſo as the Common Law takes Notice of the (. 
nons, in ſuch Caſe, as Coram non Judice And although 

the Statute of 23 H. 8. inflicts a Penalty, yet a Prohibitiun 

| lieth, for the Inflicting of the Penalty doth not take away 

the Prohibition of the 33 and therefore, Cap. which in 

Ni Puniſtiment if the Sheriff doth not put his Name unto 

the Return; yet the fame js. Error if he doth not put to hi 

Name. See z 66. when any thing is prohibited by 

Statute, if 01 "Parry. be convicted, he ſal be fined for 


2H.4. io. Maintenance: And if every Perſon ſhould be put to his . | 
bao ume Sion upon the Statute, the ſame would be Cauſe of Su | 
. 22 Vexation, and the ſhorteſt and more eaſy is to have il 
3 who Prohibition: See the Statute of 21 H. 8. cap. 6. of Mat 
" FMALIES, oy Which it" is enacted, That no Parſon, Vic 
demand any Mortuary but in ſuch Manners axe 
N is mentioned in the AR, upon Pain of Fortciture of ſo 7 * 
| E 92 — Value as they take, more than is limited by the AR, and 
not be. Shillings over to-the Party grieved. Yet it appeateti 
by Dot Fat 
for and Student, lib. 2. cap. 55. fol. 105, 
| perto Conſul oy, Parſon, Oc. ſueth for Mortuaries otherwiſe than 00 
granted, be- Act apppinteth, that a Prohibition lieth; yet there 3s al 
cauſe a Cen. na 2 ded, which is an, Authority expreſly in the Pail 
8 — the Caſe at Bar is a more ſtrong Caſe, and that d 
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WEST 7 A - a 1 N ; a 
1:3; It wa made an Affimmance of the Canon Law. 3 
. It was made fot the Eafe of the People and dubjecta, 9 

| and for the Maintenance of the Juriſdiction of the Ordina- | 
a ry; ſ as the Subjects have Benefit by the Act; and ther- : - 
" WH groulthough that the King may diſpence with the Penal- . 
1 vet the Subject grieved ſhall have à Prohibition. At 
I Rule ef e Court was, Fier Probibitio Curie Canan. 
Keul. inter partes previ per Curiam. And Sher- —_— 
aud Harris junior, 'Serjeants at Law, were of Counſel | __ — 
fo lr a 4 . 3 4 * | 
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* e 443 6 PP. 7 * ee rot? _ 
der | 5 © 8 Y * N | 4 1 1 ; bw by 1 
de ung Edwards's Caſe. L 4 = 7 4 
N HE High Commiſſioners in Cauſes Eccleſiaſtical ob- 11igh Comm.. 
„ei 1 jected divers Articles in Enghſp, againſt Tomas Eg- fon. . = 
at dwelling in the re 2 = 
oh 1. That Mr. John Walton. hath been many Years train- 76. * 
tion . in Learning in the Univerſity of Oxford, and there Sce Gibſons -_ 
way ly admitted to ſeveral Degrees of Schools, and deſer- yu 36,0, - 
\ in- cl took upon him the Degree of Doctor of Phyſck. 8, 2. 4 


2. That he was a Reverend, and well practiſed Man in 
| Art of Phyfick. CME RTE TTY WT), 

3. That you the ſaid Thomas Edtrards are no graduate, 
Lp 4 That you knowing: the Prem iſſes, notwithſtandi +4 
hou the faid Edtards, Sc. of Purpole to diſgrace The ſai Re Lat 


% . 


gun r. Walton, and to blemiſh his Reputation, Learning ane : 
av il, with Infamy and Reproach, did againſt the Rules of * 
Mbit) write and ſend to the ſaic M- Do or. Walton, 4 3 
Via, ed and ungodly, and uncharitable Letter, and therein 8 
axed him of Wan of Civility and Honeſty, and Want f 


Wil and Judgment in his Art and Profeſſion,” Sc. And t- 1 

ju ſo far exceeded in your immoderate and ungivil Letter. 

at: you told him therein in plain Terms, He may be 
nel for an Aſs, as if he had no Manner of Skill in his 7 

Tcfhon, and were altogether unworthily admitted to te 

0 id Degrees, and therein vou purpoſely and ad viſedly ta x- 


: 


1 0 the whole Univerſity of. Raſhneſs and Indiſcretion for 2 © 
that i 


initting him to that Degree without Sufficiency and De- 


bu a #2. 


5. And 
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| French Pox and 
iflike of the Dignity and Calling of Biſho 
- 6. That in another Letter you 
ders, Doctor of Phyfick, you 2 
5 : 


and mad your 
on your Oath to ſet down, whether you meant not 
oy were both Cuckolds, and what other Meaning you 


.J. You knowing that Dr. Walton was one of the High 

Commiſſion in the Dioceſe of Exeter, and having obtained 

a Sentence againſt him in the Srar-Chamber, for contriving 

and publiſhing of a Libel, did triumphingly ſay, That ya 

bad potten on the Hip a Commiſſioner for Cauſes Ecdefis 

"0 ical in the Dioceſe of Exeter, which you did to vilify and 

: diſgrace him, and in him the whole Commiſſion Ecclefialt- 
cal in thoſe Parts. wer Song 4 D277 

Laſtiy, That after the Letter miſſive ſent unto you, you 

ſaid arrogantly, That yon cared not for any Thing that thi 

* Court can do unto you, nor for their Cenſure, for that au 

can remove this Matter at your Pleaſure. 

And this Term it was moved'to have a Prohibition 
this Caſe. ' And the Matter was well 5 And at lf 
it was reſolved by Coke Chief Juſtice, Warberton, Dani 
and Juſtices, That the firſt fix Articles were 

| 1 Walton in his Profeſſion « 

Phyfick, and ſo touched only the temporal Perſon, and 
temporal Matter, and in Truth, it is in the Nature of d 

. Action upon the Caſe for Scandal in his Proſeſſion of Phy 

| Kick : And yet the Commiſſioners themſelves do proceed 

* on. Book of the fame-Br Ofrio. And it was reſolved, that as for then 

5 444: © Prohibition doth lie for divers Cauſes. 

+ Jariconſenta- 1. Becauſe that the Matter and Perſons are Tempots. 
Dun quod. 2, "Secondly, Becauſe it is for Defamation, which if « 
2 ** fuch ſhalt” be for the ſame, it dught to begin before t 
eee Ordinary, becauſe jt is not ſuch an enormbus Offenc 
3 | — 3dr which is to be determined by the High Commiſſionen 
mne And for the fame Reaſon: Suit doth not lie before them, k 

2 placiia. Vi. Star. — agatis, An. 13 E. 1 Epiſcopus teneat placita ia C 

N Sl zaniratis de his qu ſunt mere Spirirualia, Kt vi. Lind wood, fol. 70. Lit 

+ dicuour mcre Spirkualia quia non habent mixturam Temporalem. vi. 22 E. 4. l. Cos 

* tat. W. 22 E. 4+ the Abbor or Sion's Caſe. 
4 3 | 
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par NM. © Edwards Caſe, 
nan the Doctor Cuckold, as it was objected in the ſeenth 
1 And it was ſaid, that the High Commiſſionets 
 oht to incur the of Premunire. —- +> 
. It was reſolved,” That the Ecclefiaſtical Judge cannot 
examine any Man his Oath, upon the Intention and 
of his Heart, for Cogitation:s prnam nemo emeret. 
Cle whore « Man is 20 be examined upon his 
Outh, be ought to be examined upon Acts or W and 
Aut of the Intention and Thought of his Heart; and if e- 
very Man ſhould be exami u „ 
he holdeth concerning any Poi eligion, he is 
r Time of | 
Suit modo terns erit, if every one ſhould be examined of 
bis Thoughts. And ſo long as = Man doth not offend nei- 
ther in AR nor in Word any Law eſtabliſhed, there is no 
Reaſon that he ſhould be examined upon his Thought or 

Cogitation : For as it hath been ſaid in the. 
Thought is free; And therefore for the fixth and ſeventh 
Articles, they were reſolved as well for the Matter as for 
the Form in offeting to examine the Defendant upon his 
Oath, of hie- Intention and Meaning, to be ſuch, to which 
the. Defendant was not to * to anſwer: Ip 
k that 


ELM: jE 35 SETSD ETTI=rTaARTESD 


It was reſolved, that as to the Article, he might juſtify 
lame, becauſe as it appeareth upon his own Shewing, 


de Doctor was ſentenced in the Star- Chamber: Alſo the Page [11]. 
bel is Matter meer Temporal, and if it were meer Spiri- * 
Fo 4 Ee Dafomecica is nor examinable beioes:the Tligh 


mmiſffioners. 1 | | ., 
Ar to the laſt Article, It appeareth now by the Judg- Jadex non pox 
ent of this Court, that he might well #25 2 1 en 
Jords: Alſo the High Commiſſioners ſhall not have Conu- 2 | 
xe of any Scandal to themſelves for that they are Parties; Vi. che Stat. of 
d ſuch Scandal is puniſhable by the Common Law, as it 3 H. 8. c. 9. 
u reſolved in Hale s Caſe, which ſee in the Book of the 


xd Dyer's Reports, and ſee in my Book of Precedents, , 1 
Copy of the Iadictment of Zales, for ſcandalling of the = 


laitical Commiſſioners. | , — 
Note, The Biſhop of - Wincheſter being Viſitor of the _- 
col of Wincheſter of the Foundation of Vickbam Bi- Lo 

pp of Wincheſter, and the Biſhop of Canterbury, and —_—_— 
her his Colleagues, An. 5 Car. cited the Uſher of the ſaid _—_ 
tool, by Force of the ſaid Commiſſion to appear before _—_— 
T oceeded there againſt him, for which they in» | -—- 
red the Danger of a Premunire. And ſo did the Bi —_ 
Canterbury, and bis Colleagues, by Force of a Hi 
mmiſſion' to them directed, cite one Humphrey Frank 
ler of Arts, and Schoolmaſter of the School of Sew 
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| 

ofthis Phundation of Sir William avec heel, in che Time d 

— . Henry the 1 before the High Coninil. 

foners at Lambeth the ſicth Day of Detember laſt pag / 

which Citation was ſubſcribed by Sir ohn Benner Doctor 
of Law, Doctor umes, and Doctor Hickman, three of the 

High Commiſſioners: And Sir Chriſtopher Perkins t 

b cured-the faid Citation to be made, and when che hk c 

a Frank appeared, the Archbiſhop. being aſſociated with dr Wl * 

1 — Perkins, and Doctor Abbot Dean of Wincheſter, tl 

made an Order concerning the ſaid School; ({cil.) That the e 

aid Frank ſhall continue in the ſame School until the A ll © 

B 

of 

A 


_ 8 * 35 nunciation, and that he ſhould have twenty Pounds paid th 
e him by Sir Ralph Boſoue Knight, who it ſeems wa wh 


cited; but Quere, I bs was nor Plarntiff. 
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Taylor and Shoile's Caſe, 


| Vene, 4. 4 ler Wied upon the Statute 5 Elis. tap. 4. 7 the 
Trade within T pro :Domitio Reg. quam pro ſeipſo in the Excheque * 


a — That the Defendant had exerciſed the Art and Myſtery 
f 3 che ſaid à Brewer, c. and averred that Shoile the Defendant dil 
— mY not uſe or exerciſe the Art or Myſtery of a Brewer, at thi lm 
Pede. Timo of the Making the Act, nor had been Apprentice wie 
251. Abr. 81. ſeven Years at leaſt, according to the ſaid Act, £9c, The 
. A. 179 © Defendant did demur in Law upon the Information, and 
212, 254, Kc. Judgment was given againſt him the Barons of the 
2 . _ chequer. And now in this Term upon 4 Writ of Era 
—_— the Matter was argued at Serjeants Inn, before the 
"i Chief Juſtices, and two Matters were moved; The On 


* | = 
* * 
* 


3 That a Brewer is not within the faid Branch of the fil 
I Act: For the Words are, That it ſhall not be lawful to 
_ Perſon or Perſons,” other than ſuch as now lawfully uſe a * 
. : exerciſe any Art or Myſtery, or manual Occupation, to rr 
—_—: © up, uſe or exerciſe any Art, Myftery, or manual Occult 
© _, *- tion, except he ſhall have been brought up therein ſera 
_. Years at the leaſt, as an Apprentice. And it was fü 

. That the Trade of a Brewer is not any Art, Myſtery, 


= manual Occupation within the ſaid Branch, becauſe ü 
Page [12]. ſame is eaſily and preſently learned, and he * needs wt 


A 


4 3 
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1 Pant XII. Taylor and | Sholle's Caſei FE 

Ml hue feven =o A prynticoſhip to be infiruted in the K 
> ſune, for every wW IR Toney ry can do the : 

-4 And the At of Henry the Eighth is, That a Brewer is not 


Hand er ft. Artificer, WIT . A 
tor 2. 12 moved, That the ſaid Averment was not ſuffi- 
be dient, fot the Averment ought to be as general as I Ex- 
ill ception in the Statute is, (i.] That the Defendant did 
uid not uſe any Art, My or Occupation at the Time of 
the Making the ſame A 
„e then as 4 Taylor, Carpenter, &c.” he may now exer- 
ciſe any other Art whatſoever. 0 1 Os bps 
ar As unto the firſt, It was teſolved, That the Trade of 4 
9 BY beet, Oeil.) to hold a common Brew-houſe, to ſell Beet 
dr dr Ale to another, is an Art or Myſtery within the ſaid 
u; for in the Beginning of the Act, It is enacted, That 
10 Perſon ſhall be retained for leſs Time than a whole 
Year in any of the Services, Crafts, Myſteries, or Arts of 
— Wl Coathing, e. Bakers, Brewers, Sc. Cooks, c. So as 
i the Judgment of the ſame Parliament, The Trade of a 
Newer is an Art and Myſtery ; which Words are in the 
kid Branch upon which the ſaid Information is grounded: 
Alſo becauſe that every Houſewife brews for her private 


tn hold a common Bake-houſe, or a Cook's Shop to ſell td 
bey are expreſly named alſo in the AR as Arts and Myſte- 


| Brewer, Baker, Surgeon, and Scrivener Alien, are not 
Hendicrafts mentioned within certain penal Laws: But the 
kne doth not prove, but that they are Arts or Myfteries, 
br Act or Myſtery is more general than Handicrafts, for 
le lame is reftrained.to Manufactures. 

A to the ſecond Point, It was reſolved; That the Inten- 
bn of che Act was, That none ſhould take upon him any 
but he who hath Skill or Knowledge in the ſame : 
Ind therefore the Statute intendeth, That he who uſeth 
ly Art or Myftery at the Time of the Act, might uſe the 
ine Art or Myſtery”; for 204 K norit in hoc ſe ex- 
eat : And the Words of the Act are, As now do lawfully 
c. And it was faid, That it was very neeeſſary, that 
wers ſhould have Knowledge and Skill in Brewing good 
wholeſome Beer and Ale, for that the ſame doth great- 
eonduce to Mens Healths : And ſo the firſt Judgment 


— 


for by this Pretence if any Art, 


Uſe; ſo alſo ſhe bakes, and drefleth Meat: And yet none 
tthers, unleſs that he hath been an Apprentice, Cc. for 
nies: And the AR of 22 H. 8. cap. 13. is explained, That 
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WP; Mich. 6 Jacobi Regie, 


Ia the Common P laat. 


| The Caſt of Modus Decimandi., 


De non Neci- Fe Serjeant moved to have a Prohibition, beat 


— yore that a Perſon ſued to have Tithes of Sifvg * ur 


Jade ft. 23. der twenty Years Growth i in the Weila of Kent hl where, by 
37, £8, &c. rhe Cuſtom of it, which is a,great Part e County, 


14 Co. $3, 64 - Tithes of any Wood was never paid. And if key a Cuſtom 
977 7 546, in non Decimando for all Lay Joop le within the ſaid Weil 


rel el were lawful or not, was the ion; and to have a pw 
17. N it was ſaid, That although one particular Man ſhul 
preſcribe in 2 3 yet 1 a general co 
wi thin a 8 untry might well as 3:5 
an 24 2 2 6 TY ne preſented in db K 
Bench, BR an 0 Abber had N Tenements 45 
mad $15, 516. Statute, Sc. And the Abbot came and faid, That oa 
Peg [13 } Lord of the * Toun, Cc. And the Cuſtom of the Ton 
Cunom de non was, That when the Tenant ceſſeth for two Years, that tht 
3 40.apnar Lord might enter until Agreement be made for the 
or not. See rearages ; and that he who held theſe Tenements ws li 
Werſon's Cler- Tenant, and ceſſed for two Years, and he entred : And 
* 6. ule of the Court i is, becauſe it was an Uſage only in 
* 1 768. — and not in the * that is, in the count) 0 
” joining, he was put to anſwer. So 28 by th ame it 
pearcth that a Cuſtom was not good in a particular Th 
+ Bhich perhaps might be good and of Forge in a Com | 
55 See 40 A z1. and 2 2). 29 E. 3. 2, A Cuſtom within 
own, that an Infant, Sc. might alien, is not good; | 
yet ſuch a Cuſtom wichen Kent hath oftentimes been 4 
judged to be good. See 7 H. 6. 26. b. I&E. 2. Preſet 
Gre Bo Dyer 363. 22 H. C. 14. 21 B + 15. and 40 
octor and Student, lib. 2. cap. icular Ul 
may preſcribe to pay no Tit i * be, 
ef Tings 5 but that is with this Caution, ſo as t e) 
nifter hath ſufficient Portion befides to maintain him, tl 
lebrate Divine Service: And Fol. 172. it is holden, I. 
where Tithes have not been paid of Under-woods u 
twenty Years Growth, that no Tithes ſhall be paid fork 
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Per XIII. The Caſe Modus Decimandi. 

be, becauſe that. they do not renew nof increaſe fromm 

er to Year, fo as they are not due to the Parſon but by 
Cuſtom. © And he faith, 255 174. That ſuch à Cuſtom of 4 1 
whole, Country, that nd Tithes of a Lordſhip ſhall be paid: ä 
is good 5 and it is to be obſerved, that in all Libels for _— 
Tithes of Woods, they alledge « Preſcription to have Tithes | 
of them : But the Court would adviſe; wHether ſich a K 
Cuſtom for a Town or Country ſhould be good: But in an- 
tent Times, The Pariſhioners have given or procured to 

Whhe Parſon a Wood or other Lands, Vc. to have and to 

- Whdid to him and. his Succeſſors in. Satisfaction of all Tithes 

ns Wo Wood in the ſame Pariſh; and the Parſon is now ſeiſed 

of the ſame Wood, and that without Queſtion is a good | 

Diſcharge of his Tithes ; and that in ſuch Caſe, if he ſueth TD 

for Tithes of Wood, a Prohibition lieth : And therefore it | 

ach been ſaid now of late, That ſuch Opinions were new 

without any Antiquity, unto the great Prejudice of 

he Church: I will cite you an antient Judgment many 

ears paſt, Mich. 25 H. 3. Wilts. Rot. 5. before the King , 

tWeſtminſtcr. Samſon Foliet brought an Attaint upon a | 

tohibition, againſt Thomas Parſon of Swynden, becauſe he a 

tied him in the Spiritual Court for a Lay Fee of the ſaid 8 

en, in Drayrot, conttary to the King's Prohibitionn 

„ The Defendant pleaded; Quod coram Fudicibus De- Fo 

parts petiit de eodem Decimas feni de quodam prato ip- PR” 


17 w Samfonis in Valcot unde eſt in poſſeſſione per ſenten- Fi 
+ (8 Frdicum ſuorum, & fuit atitequam Probibirio Domi — _-_ 
a eum pervenerit, & quod pratum freditt: oft in — 
A unde ipſe oft Perſona, & nbn in Draycat: To | = 
rh the ſaid Samſor replied and ſaid; Quod anterefſores ; Mi 
ery antiquitus dederunt Duas acras prati Ecclſi# ue Dray- * 4 
e decimis feni quam fpredift. Thomas moto petit ttt - 1 
e Prato, quas quidem duas acras prati eadem Ectleſis —_ 1 
r babet, & ſemper bucuſque habuit; unde videtur ei b 
iu“ il prædict. Thomas ultra petit, eſt de laico — 

4; Wn” fo, & nicit quod prarum illud in quo idem Thomas _ 


t Decimas eſt in Draycot ſicut Breve dicit, & non in 
tor, 8 de hoc ponit ſe ſuper Patriam: And the Jury 5 1 
nd, Quod predict. as Perſona de Streyndon ſecutut _— 
F Piacita in Curia Chriſtianitatis de Laico feodo predift, |  —- 
Mig contra Prohibitionem Dom. Regis, petendo ab 
| Detimas feni de quodam prato ipſius Samſonis in 
Jr unde Anteceſſores ſui antiquitus dederunt Eccleſis | | * 
Drapcot duas atras prati pro Decima * feni quam pred. Pte L 14 4 
ar modo petit, & quas eadem Eccleſia adbuc habet S 15 - = 
wer bucuſyue habuit, &c. Er quod pratum predift. in 1 
em Thomas petiir Decimas eſt in Draycot, & non in | " 
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| Decim PART NI. 
Mealcot, Ec. Ideo confiderarum. oft quod prædict. Thomas (i; 
inde iu miſericord. & reddat fred. Samſoni 320. Marcas 
ua verſus eum pro Dams, &c. Which antient Judgment 
have recited at large, becauſe that the ſame agrees with 
ö the Rule and Reaſon of the Law continued wail es Day: 
Por Jufgments or Precedents in the Time of EA. 2. E. . 
. H. 3. John, R. 1. and more antient are not Authorities or 
Precedents to be now followed, unleſs that they concur and 
agree with the Law, and common Experience and Practice 
| at this Day; for many Acts of Parliaments (and ſome of 
. them not extant) have changed the. antient Laws in divers 
: 0 Caſes: And Deſuetude hath antiquated, and Time and Cy- 
* | ſtom hath taken away divers others; ſo as the Rule i 
5 good, Quo Fudiciis poſterioribus fides eſt adhibenda ; E 
a communi, ohſervantia nom eſt recedendum. There are tu 
3 Points adjudged by the ſaid Record. iq 
-  Videpoſt. is, 1. That Satisfaction may 2 in Diſcharge of Payment 
—— or of Tithes; And if the Succeflor of the Parſon enjoyeth the 
oo Tithes 70 be Thing given' in Satisfaction of the Tithes, and ſueth for 
try d at Com- Pithes in Kind, he ſhall have a Prohibition, becauſe that 
- . he chargeth his Lay Fee with Tithes, which is diſcharged 
" the Introduc. of them. By which it appeareth that Tithes may be di- 
tion roGibſon's charged, and altogether taken away and extinct: And here 
TY —— +221: with agreeth the Regiſter which is the moſt antient Book 
2 Co. 355 4, of the Law, Jol. 38. Rex, Oc. tali Judici, Sc. ſalute, 
do 38. Alonſtravit nobis A. tenens quandam. partem Maneri de 
7282757 |. quod licet E. nuper Dominus Manerii pred. per quodiey 
Kc. * ſeriptum Indentat. dediſſet & conceſſiſſet F. nuper Perſing 
| Ficleſie de D. quatuor acras terre cum pertin. in code 
Manerio ha & renengd. eidem F. & ſucceſſoribus fil 
| Perſone Eccleſte pred. in perpetuum. Et idem F. jt 
pred. ſeriptum de 2 veluntate Epiſcopi Linn, 
| Disæceſani loci pred. & . tunc Patroni Eccleſie pred. atk 
cefſit pro ſe & ſucceſſoribus ſuis quod idem E. herede: f 
alſignati ſui eſſont quieti de Decimis vitulorum, Ec. in Mk 
nerio pred: pro pred. quatuor acris ſibi datis, &c. Ai 
men nunc Perſona Eccleſts pred. tenens pred. quatuor ard 
' terre pred. pred. A. afſgnat. pred. E. ſuper deciman th 
juſmodi vitulorum, &c. in eodem Manerio, /ibi preſentath 
rrabit in placitum-coram, Ec. in Curia Chriſtianitatis, & 
Et quia diſeuſſio hujuſizodi Donationis de laico ſeudt 
regno noſtro in Curia naſtra, & non alibi tractari & fit 
1 debet, vobis probibemus, Quod placitum aliquod ſuper ® 
cam feodum in Regno noſtro non teneatis in Curia Cl 
 » ſtianatatis, nec quicquam in hac parte quod in enervatiuu 
aifti ſeripti aut. Donattonis, & conceſſionis pred. que! 
Curia noſtra & non alibi tractari ſicut pred. eſt cearreÞ 
terit attentetis, ſive attentim ſaciatis quobiſmodo; By * 
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Alo it appeareth, That Tithes may be di 
the Matter of Diſcharge ought to be determined by the 
Common Law, and not in the Spiritual Court: And it is 
to be obſerved, That in the ſaid . udgment, nor in the Re- 
iter any Averment is taken of the Value of the Thing 


cuinſ pete agetis made 13 E. 1. it is ſaid, S. Rector perat 
verfus parochidnos ollationes, & decimas debitas, ſeu con- 
ſuerhs, £95. which proves that there are Tithes due in 
Kind, and other Tithes due by Cuſtom, as a Modus De- 


28. That the Ordinance of Cireumſpette agatis is not a Sta- 
z and that the Prelates made the ſame, and yet then, 


7 of Modus Decimandi. 
ſcharged, and that 


cimandi, Sc. And yet it is reſolved in 19 E. 3. Juriſaidtion 
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Averment- 


Poſt. 33. 
gen in SatisfaQtion of the Tithes. Alſo by the AQ of Ci. 


\ 


e Prelates acknowledged, That there were Tithes due Page [15] 


by Cuſtom, which is a Modus Decimandi. By which it ap- 
pearettvalſo, That Tithes by Cuſtom may be altered into an- 


other Thing: So where a Man grants a Parcel of his Manor | 


to-a-Parſon in Fee to be quit of Tithes, and makes an In- 


denture, and the Parſon with the Aſſent of the Ordinary 


(without the Patron) grants to him that he ſhall be quit of 


Tithes of his Manor for that Parcel of Land: Afterwatds 
if he or his Aſſignee be ſued in the Spiritual Court for 


Tithes of his Manor, he or bis Aſſignee ſhall have a Prohi- 


bition upon that Deed. And if that Deed was made be- 
fore Time of Memory, and he hath ſo continued to. be 
uit of Tithes, he ſhall have a Prohibition upon that 
Need, if he be ſued for the Tithes of that Manor, or 
of any Parcel of the ſame upon that Matter ſhewed. See 
E414. FE. N. 3B. ai. G. Vide; E. z. 1. 16 E. 3. . 
Auniity,24. 40 E. 3. 3. 5. and F. N. F. 152. And there- 
fore if the Lord of a Manor hath always foiden his Ma- 
dor diſcharged of Tithes, and the Parſon had before 
Time of Memory, or in antient Times divers Lands in the 
fame Pariſh, of the Gift of, the Lord, of which the Parſon 
Wleiſed at this Day in Fee, in feſpect of which, the Parſon 
nor any of Re Fdeceflors ever had received any, Tithes of 
the ſaid Manor; if the Parſon now ſueth for Tithes of the 
Manor, the Owner of the Manor may ſhew that ſpecial Mat- 
de, and that the Parſon and his Succeſſors Time out of. 
Mind have holden thoſe Lands, c. of the Gift of one who 
I Lord of the ſaid Manor, in full Satisfaction of, the 


Tithes of the ſaid Manor; and the Probf that the Lord of 


the Manor gave the Lands, that Tithes ſhould never be 
paid, at this Day is good Evidence to prove the Surmiſe o 


the Prohibition.” And fo of the like; and 19 E. 3. T. Fariſ- Preſcriptions 


cy 


ation 28. it'is adjudged, That Title of Preſcription, ſhall ro be adjgdg?d + * 
be determined in the King's Court: And therefore a Mo- Cane 
| | / Aus 15, 7 1 


* 


"The Caſe o Modus r e 


A Decimandi which acerueth by Cuſtom and Preſeriptien 
in the King's Court. And it appeareth by the Statute of 
| Watſon's Cler- ) H. 4. c. TP That the Pope by Bulls diſch 
pyman 528. fa Payment of Tithes, Tania which the AR of Parliz. 
| Ibid. 518, 519, ment was made; and by Stat. 31 H. 8. c. 13. That the pol. 
$26, &c: 329. ſeſſions of religlous Perſons given to the King, were diſchar- 
ged of Payment of Tithes in certain Caſes: And by Status 
1 74, 5%, 32 H. 8. - y. it is provided, That all and fingular Perſons 
ſhall divide, ſet out, yield; and pay all and fi Tithes 
and Offerings aforeſaid, according to the lawful Cuſtomt 
and Uſage age $ of the Pariſhes and Places where ſuch. Tithes a 
Duties ſhall come, or immediate ly riſe or be =_ Provi- 
ded always, and be it enacted, . 20 Perſon or Perſim 
von be ſued or otherwiſe compelled to pay any Manner of 
Tibet, fer any Manors, Lands, Tenements, or Heredith 
ments, which by the Laws or Statutes this Realm am 
Aiſchargea, or not chargeable with the Payment of any ſuch 
Ibid, 536, 560, Tithes : And the Stat. 2 E. 6. 0. 13. enafts, That every of 
= 5756 Ke. the King's Subjects ſhall from henceforth juſtify, and truy, 
614. 624, 632 without Fraud or Guile, divide, ſet out, 2 all Manner ef 
Kr. their predial Tithes in their proper Kind as they will ri 
© and hap in ſuch Manner and Form as hath been «f 
* Right yielded and paid, within forty Years next before the 
T Making of this Act, or of Right or Cuſtom ought to be pail, 
So as it appeareth by this, that Tithe is due — Right, and 
by Cuſtom: And alſo in 2 ſame Act there is a Proviſou 
855 Words; Provided always and be it enacted, That 
ſhall be ſued, or otherwiſe compelled to wield, gi, 
2 y any Manner of Tithes for any Mauors, Lands, Tt 
_ nements,or Hereditaments, which by the Laws and Statuti 
x. of this Realm, or iy any Privilege or Preſeriþtion, are un 
| Page F16] N with the Payment if any ſuch Tithes, or that by 
be diſcharged by any Compoſition real: fo as it a 
See Watſon by that Act, that one may be giſcharged from the Fayment 
[0 ** dc. be, Tithes five Manner of Ways. - 
_—_ 4. By the Law of the Realm, that is, the f Ce Law; 
he As Tithes ſhall not be paid of Coals, Quarries, Brick, Tile 
m. 546, le. Sc. F. N. F. 5;. and Regiſter 54. Nor of the after Paſtuit 
of a Meadow, Sc. nor of Rakings, 1 nor of Wood to mak 
Pales, or Mounds, or Hedges, Ec. © 
"Wi se. 2. By the Statutes of the Realm: As by the Statute i 
31 H. 8. cap. 13. the Statute of 45 E. z. c. 
3. By the Privilege, as thoſe of St. Jabs of Feru 
in England; The 2 Te ewplars, c. as it appe 
eth by 10 H. J. 277. Dyer. 
| 2 By y Freſcripuns, As by Modus Decimandi, or an 
- 8g ern in Satisfaction of them, as appeurcth . 
2 Py uthorities aforeſaid. 
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pur XIII. The Caſe of Modus Decimandi. 
th by the ſaid Writ 
nd fo '& have one or 
two Examples (for many others which may be added) 
of theſe five Manners of Diſcharges of Tithes, And 


yo them all it. appeareth, 'Tnat a Man may be diſcharged 


the Payment of Tithes, as before it is ſaid: S0 as 
now it apparently appeareth by the Laws of England, 


both ancient and m That a Layman ought to pre- See Selden of | 
ſcribe in Modo decimandi, but not in non Decimando; and Tithes, ch. 1. 
that in Effect agrees with the Opinion of Thomas Agqwi- {© 3. ib. . 


ngs in his Secunda ſecunde, Queſt. 86. art. ultimo. For 

there be faith, uod in veteri iege præceptum de ſolutione 

Deennartum, partim erat morali inditum ratione natura- 

b que dictat quod tis qui divino cultui miniſtrant ad ſalu- 

zem totius populi neceſſaria victui debent miniſtr. juxta 

illud, 1 Cor. 9. Quis militat, c. Who goeth to War at 

his own Charges, c. Partim autem erat judiciale ex di- 

vina inſtitut ions robur habens, ( ſtil.) Quantum ad deter- 

minationem certe is. And all that agrees with our 

Law ; and he goeth further, Iz tempore vero novæ Legis 

etiam eſt determinatio partis ſolbend authoritate Eccle- 

ſie (that is by their , Canons) Inſtitura ſecundum quan- 

dam bumanitatem, ut ſtilices non minus populus nove le- 

git miniſtris Novi Teftamenti exhibeat, quam populus ve- 

teris legis miniſtris Veieris Teſtamenti- exhibebat, præ-· 

ſrim cum miniſtri nove legis ſunt majores dignitate, ut 

probat Apoſtolus, 2. Cor. 3. Sic ergo patet quod ad ſolu- 

tionen Decimarum tenentur homines partim quidem 

ex jure naturali, quantum ad hoc quod aliqua port io 

data eft miniſtris Eccleſie, partim vero ex inſtitutione 

4-4 quantum ad determinationem decime partis, See 
and Student, lib. 2. cap. 56. fol. 164. That the 

tenth Part is not due by the Law of God, nor by 

the Law of Nature, which he calleth the Law of Rea- 

ſon: And he citeth ohn Gerſon, who was a Doctor 

of Divinity, in a Treatiſe which he calleth  Regule mo- 

rales ( ſtil.) Solutio- erimarum ſucerdotibus eſt de jure. 

divino, quatenus inde ſuſtententur, ſed quoad tam hanc 

vel lam affignarc aut in alios redditus commntare, po- 

tivi juris eft. And afterwards, Non vocatur portio cu- 

ratis debits propterea derima, eo quod eſt decima pars, | 

imo eſt interdum viceſima aut triceſma. And he hold; Selden of 


eth, That a Portion is due by the Law of Nature, which Times. cn. 6, 


the Law. of God, but it appertaineth to the Law of {Sn — 


Man to aſſign Hanc vel illam portionem, as Neceſſity re- 505, 3114 
ar for their Suſtenance. And further he faith, * - 


That Tithes may be 2 into Lands, Annuity, or 
| 4 


Rent, 
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Rent, which ſhall be ſufficient for the Miniſter, 89;. Aud 
dere be fcb. That in Tidy, agd in ade the Ball C. 

jithes, but a certairt Portion according 


- _ 
* by WS 4 
** 3 LY 
* = N * * = - 
„ 
bal * 
a 2 bd 
. 
. 


* 


9 , 0 
* * * 
0 N o 
* % 
- 
. 


=. -- tries they pay no T. 
XxX to the Cuſtom, Or. And all this is true, if * not, that 
= Page f 17 I Tithes be diſcharged or changed by one of the (aig 
FP. | '* five Ways: And foraſmuch as it appeareth by themſelye, 
3 chat the tenth Part or Value was Part of the Judicial 
—_—  * -. Law, and certainly the ſame doth- not bind any Cheri. 
' firian Commonwealth, but that the ſame may be. altered 

—_... 'by Reaſon of Time, Place, or other Conſideration, - as it 
= ; appeareth in all Puniſhments-ipflited by the Judicial Lay, 

\— they do not now bind any, for Felony is now-p 

Death, c. which was not fo by Bo Judicial Lay, 
c. Alſo foraſmuch as now it is confeſſed, that the tenth 
is now due, ex ixſtitutione Eccleſ. that is to ſay, by 


_\ 


__ RRM their Canons, and it appeareth by the Statute of 25 U 
© © , Canons 8gainſt' 8. cap. 19. That all Canons, c. made againſt the Pre. 


, - thePrefogative a tn" if * | | 
\ ane Cr rogative of the King in his Laws, Statutes, or Cuſtomt 


4 om or Pre. Of the Realm, are void, and that was but «declaratory de 
ſcription, are Law); for no Statute or Cuſtom of the Realm can be u.. 
paid. ken away or abrogated by any Canon, Sc. made out of Will the 


8 , NY within the Realm, but only by Act of Parliament; and 
. tat well appeareth by 10 H. 7. F 17. c. 18. That there 
a Canon or Conſtitution, That no Prieft ought to be 
impleaded at the Common Law. And there Hrian faith, 
1 that a grave Doctor of the Law once ſaid unto hin, 
_.. - - that Prieſts and Clerks might be ſued at the Comma 
_ ' Law well enough; for he faid, that Rex eff perſons minis 


_— 
y oy 
, 


| and is Perſona unita cum Sacerdotibus Statutis Eecleſie. l 
—_ . "which Caſe the King might maintain his Juriſdiction by 


Preſcription; by which it appeareth, that Preſcription 
doth prevail againſt expreſs Canons or Conſtitutions, and 
is not taken away by them, which proves that the 
_ SgGtatute of 25 H. 8. was but a Declaration of the ancient 

W- 3 Law before; And there is an expreſs Prohibition i 

| 3 umb. 18. Nihil aliud poſſidebiiut, decimarum oblation 

* Contenti” quas in uſus eorum && neceſſaria ſeparun 
Which was not Part of the Moral Law, or Law of Ne 

ture, but Part of the judicial: And therefore Men of tht 

holy Church at this Day do 5 Houſes, Lands ul 
Tenements, and not Tithes only. e | 


1 + 24 Foint. The ſecond Point which agrees. with - the Law { 
— this Day, which was adjudged” in the faid Recotd' 


© riſhes, &c. to 25 H. 3. is, That the Limits and Bounds of Tom 
| try'd by and Pariſhes ſhall be tried by the Common Law, and 


Vide Fart. 63. | | 
Quare Gibſon's great Reaſon, for thereupon depends the Title of Ii 


Fe 1 rab 
lalt. 599. * 1 
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Rur . The Cafe of Modus Deeimandi. * 
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ſhould try the Bounds © they determine 
that my lieth in another Town than is contained 
in my Fine, Recovery, or other Afurance, I ſhall be 
is Danger to loſe my | Inheritance, and therewith a- 


greeth 39 B. 3.29. 5 H. 5. 10, 32 E 4. t. Conſultation, 
1E 4, 12. 19 H. 6. 20. 50 E. 3. 20, and many other 
Precedents until this Day. And note, there is a Rule in 
Law, that when the Right of Tithes ſhall be tried in 
the Spiritual Court, and the Spiritual Court hath Jurif- 
dition thereof, that our Courts ſhall be ouſted of the 
Juriſdiftion. 35 H. 6. 47. 38 H. 6.21. 2 E. 4. 1. 22 E.4. 
14.38 E 3. 36. 14 H. 1.17, 13 H. 2. Juriſd. 19. but. that it 
when Debate is between Parſon and Vicar, or when all 
is in one Pariſh, but when they are in ſeveral Pariſhes, 
then this Court ſhall not be ouſted of the Juriſdiction. DS * 
dee 13 H. 2. Tit. Furiſdifftion 1). 13 R. 2. ibid. 19. 7 H. — 
34 14 H. 4.17. 38 E. 3. 56. 42 E. 3. 12. And yet 72 | 
there- is a Canon expreſly againſt this, which ſee in —_— 
Linwood titulo de Penis 55. And fo fol. 22), 228. a- =—_— 
mongſt the Canons or Conſtitutions of Boniface, Ano . = 
Dom. 1217. And the Cauſes wherefore the Judges of 
the Common Law would not permit the Eccleſiaſtical 
Judges to try Modum Decimandi, being pleaded in their _— 
Court is, becauſe that if the Recompence * which is to Page [18] ' .* - if 
be given to the Parſon, in Satisfaction of his Tithes doth not . © _ 8 
amount to the Value of the Tithes in Kind, they would o- „ 
recthrow the ſame : And that alſo appeareth by Linwood —_ 
mongſt the Conſtitutions Simonis Mephum, Tit. de De- 
mic, cap. Quoniam pruprer, fo. 139. 6. vero e 
„ conflietudo ut non ſolvantur, aut minus þ 
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"4 n * oe if · the 20 — — coſted of 
ur 64; 8 2 rt . t to 
Tous it ape. > tha have JuriſdiQion, and not of Tirhes ſevered 


og ern 22 ſhall be in Caſe of a' Premunire, and it appertain- 
8 Common Law. See 16 H. 2. in the Caſe of Mortusty. Vide Decre+ 
10 lib, 3. T. de Decimis, cap. 1. fo. 170. Col. 4, Er ſumma. Angelica, 


1 Th. 28 
is * And a 


1 1 * 7 fu dic . 
* is the 

ſon Cales, ſil. , Mode Decimas Wy i 

di, £94 imitibus Parochiarum, c. that th 4 

not - adjudge to their Canons , 

Prohibition lieth; therewith E 

| the other Books aboveſald, and infinite Precedents; ai Wl 

l tho rather after the Statute of 2 E. g. cap. 13. 4210 i 

Þ the Lam Wh C 

of the Realm, and therefore they ſhall be iel by lf 

che Common Law, as is aforeſaid. See) Ed. 6. Ty Wil b 

79. and 18 Els. Dyer 9 of all th 1 

Jultices. b. 
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5 V Mich 6 Jac. 
* Wee 1 the Exchequer 
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EA . Baron. and Boys' Caſe 
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TN the Cat aac Baron and Tout 2 90 
mation upon the Statute, of 5 ** + ot 
. after Verdict it was Ld Le 7 
6. [the Defendant had ingroſſed Apples again 
ay Barons of the Exchequer he d clearly 
not within the ſaid Act, pr ga 
the Informer upon the Matter «| 
5 cauſed the fame to be enters 
* of the Record where the ] 
given; and the Informer brought a Writ 
| r in the Exchequer-chamber, and the only Queſt 
.. "was, Whether Apples were within the faid Ag? The 
- Letter of which is, That wwhatſtever Perſon ' or Per 
Booſt ' Beth or get into bis of their Hun 
| ing, or Promiſe taking (other 1 
5. „ Grant, or or Leaſe of Land, 2 Tithe) 


ing in the ”_ or any other es” 


mmm , 
WIC 3 
. . Z 


or other dead Viftual wwiths 
2 ks 1 to — the 

mi "be accepted, Oc. unlawful” 

; a; although that the Statuts of 2 B. 6. cap. 
15. made again 1 | 
great Gain - conſpire, Oo. numbereth Butchers, Brew- 
ors, Bakers; Cooks, 


ESN SAN be 


the Statute of 5 E. 6. for the Buyers and Sellers of 
Corn and other Viftuals have divers Proviſo's and Qua- 


ifications for them, as it a th by the faid Act, 
mitt Coſtermongers and Fru 
iſo 


| s have not any Pro- 
for them: Alſo, always after the ſaid Act th 


have 2 Apples and other Fruits by Ingroſs, 
fold. 
hs GIANT for | chem, no, zyors thay. foe Dlahia 
cher Fruit, which ſerveth more for Dellcacy than 


SSE 


tended of Things. neceflary and of common Uſe for 
the Suſtenance of Man; and therefore the Words are 


Statute of 2 E. 6. cap. 15. made againſt Conſpiracjes 
to enhance the Prices, was done and made by expreſs 
Words, to extend it to Things which are more of Plea- 


of E. 6. for in the ſame Branch the Words are, 4- 


was not reſolved by the Juſtices, becauſe. that the 


tie concerning Ingroſſets. | — 


Sellers of Viftual, which for their 


Coſtermongers and Pruiterers, as 
Vicuallers : Yet Apples are not dead Victuals within 


in, and before this Time no Information 
necefſary Food. But the Statute of 5 E. 6. is to be in- 5 


n, Grain, Butter, Cheeſe, or other dead Lictual; 
which is as much to fay, as Victual of like Quality, 
that is, of like neceflary and common Uſe: But the 


fure than of Profit: 80 it was ſaid, That of thoſe 
Fruits. a Man cannot be a Foreſtaller within this Act 


1 Victual, or any 3 But 
; 
Iaformation was conceived upon that Branch of the Stz- 


: ” = Lo 
P : 
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1 Ell, 511. Kc. ® Writ, of Error in the King's Bench, reverſe the {a 


1 3 5 band ſhould not help her; for as long as the Atta 


vn E 27 kli 
In the chance. 


„Term, the 77 of Elis. in the Chancery 4 
was thus: One Ninian Menvil Lila of op 
in Fee, took a Wife, and levied a Pine 

Land; with Proclamations, and afterwards wi 
and outlawed of High Treaſon, and died: The 
- convey the Lands to the Queen, whois toy 
vandi. ates ep che Ll, the Death of the H 
Fs Co. 2. "Part arg The Daughters. and Heirs of the ſaid Ninian 1 


Attainder, M. 26 and 27 Blix. laſt paſt; - and there 
the Wife ſueth to the hy, (who was ,feiſed of that 
fadd Land as aforeſaid), by Petition containing all th 

tal Matter, eil. Q Fine with Femme n 
e five. Years paſſed after the Death of her Huben 
the Attaluder and. the Reverſal of it; and her on 
Tide, eil. her Win and the Seifin of her Hui: 
before the Fine: 16 Petition being endorſed by lili 
Queen, Fiat — rgre: aux ier, £96. the was ſent lee 


di the Chancery, as the Manner is. h 
And in this Caſe divers ObjeRtions . were made ag 

_ the Demandant. - 
pe 


1. That the ſaid Fine with Proclamatioas. ſhould be 

the Wife. of her Dower, and the Attainder of her 1 

2 doth remain in Force, the fame was a Bar alſo of þ N 
| Dower, ſo as there was a double Bar to the Wife, 1s 
. the Fine levied with Proclamations, and the five Yet 
poaſt after the Death of her Husband, and the Attains 

of her Husband of his Treaſon. But admit that the l 

tainder 6f the Husband ſhall avail the Wife in ſome Ml 

ner, when the ſame is now reverſed .i in a Writ of Em 

„and now upon the Matter is in Judgment of Law, % 

no Attainder had been: And againſt that a Man mig 

ad, that * is no ſuch Record, becauſe that 

Record is reverſed, and utterly diſaflirmed and fl 

| nihilated, and now by Relation made no Record ab ii 


1 £3 F 3 
—_ 


* * 
/ 7 


= be Chance 4 


BR 7 E g neg 
ty Fe th Memon: 7a: 6: Vii 88 
arg oe. —_ &g * 8c. & eo Fro ud 


alf onem ſuam ue Soſtnam. . uam (as the Cate re.. 
quireth) tenementorum * ſuorum pr edift una cum exitibus 
& proficuts inde a tempore judicii preditÞ 1 P, age b 
ee, que occaſſon⸗ it Mitts amiſit re | 
By which it appeereth, that the firſt Judgment, which WW 
was originally, imperfect. and erroneous, is Sr the ſame 
Ener now adnulled and revoked ab initio; and the Par- 
1 Ageinſt whom the Judgment was given, reſtored t6 
is Poſſeſſion, and wal the mean P from the Time 
t given, until the Judgment in 
de Writ of Ecrokg 2 ce Reverſal bath a Retroſpect 
v the firſt 1 b N had been given: 


Cale in 4 4 DOTS the. OulS'is, . 


5 
0 1 2 
ment H. was reſtored, — = — — carp as 
no. AQ had been; and ſhall. be as available and ample 
to 4, as if no Attainder had been: And afterwards . 
ra 5 Keel, Thar the Ken of it was ad-. 

| t the 


e and — 2 And in 4 H. 10. 
i is Alete that after a Judgment Lad by cron in a Welk of 
be who recovered the Land 
nent ne ſhall hot have an Action of 22 fas et 4 --- 
Nenn, which was ſaid, was all one wi yr principal 
b4 7. 10. and divers other Caſes were put upon the 
Ft was i objected, That the Wife: could not have 
Petitions, . beeduſe there was not a _ by which _ 7 
er Title. of Dower was: found, ſcrl. the * 
iin of her Husband, and Death: For it, was ſ. 
hat although ſhe wes, marxied, yet if her . Hu 
has not ſeiſed after the Age that ſhe is dowable, ſhe 
ball, not have Dower as if a Man ſeiſed of Land in Fee, 
th to Wife a Woman of eight Years, and aſterwards be- 
we her Age of nine . the Husband alieneth the 
dds in Fee, and afterwards the Woman attaineth to the 
ge of nine Years; and the Husband dieth; it was faid, 
at the Woman ſhall not be endowed: And that the Ti- 
of him who ſueth by Petition ought to be found by OF, 
Ke, appeareth: by the Books. in. 11 H. 4. 5. 29 Af. 31. . 
. 26, 46 E. 3. bre. 618. 9 H. 7. 24, &c. 1 


2 
n a 


* a 

. — — ä 0 y M_ i EY , , 
3 9 
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. i Chancery: Pakt Not 
Limitations. . As to the firſt Objection, Tt was reſolved, Thar the Wit 
Vide 2 Co. 93. ſhould be endowed, and that the Fine with Proclaniatibny 
| A doo Was not = Bar unto her, and yet it was reſolved that the 
=  gCo1,0,&. Act of 4H. J. cap. 24. ſhall bar a Woman of her Dower by 
3 > 75 2 Eine levied by her Husband with Proclamations, if the 


= = 
= Ll 
o 
* 


= * ; 5 - 
N A. % A 6 wr 1 


* 


„ Woman doth not bring her Writ of Dower within 5 Y 

* His, Ae. Fer che Dearh uf hey Hucband, as it was adjudged, hy 

: a 4 H. 8. Rot. 344. in the Common Pleas, ;Þ Dyer 

1 244. For by the Act, the Right and Title of a Feme C. 

1 * vert is ſaved; fo that ſhe take her Action with in five Year, 

3 after ſhe becomes uncovert, c. but it was reſolved, Thatths 

_ Wife was not to be aided by that Saving: for in reſpect of the 

E .' © aid Artainder of her Husband of Treaſon, ſhe had not a 
: Right of Dower at the Time of the Death of her Hus 

bh” vor can ſhe after the Death of her d bring an A. 

Rn on, or proſecute an Action to reco WDower, accotding 

to the Direction and Saving of the {aJa AR: But It was ts 

oled, That che Wife was to be aided by another former 

5 Saving in the ſame Act, vis. And ſaving to all other pet 

 & ſons (eil. who were not Parties to the Fine) ſuch Along 

= | Right, Title, Claim and Intereſt in or to the ſaid Lands 

RR Sc. as ſhall firſt grow, remain, deſcend, or come to then 

1 Page [21] after the ſaid Fine ingroſſed, and Proclamations made, by 

BH | Force of any Gift in Tail, or by any other Cauſe or Matt 

| had and made before the ſaid Fine levied, ſo that they tals 

their Actions and 1g their Right and Title according u 

= the Law, within five Years next after ſuch Action, Ripht, 

. Claim, Title or Intereſt to them accrued, deſcended, fallen 

W- or come, c. And in this Caſe the Action and Right 

*z Dower accrued to the Wife after the Reverſal of che ft 

aa tainder, by Reaſon of « Title of Record before the Flug 

i by Reaſon of the Seiſin in Pee (had) and the Marriage 

(made) before the Fine levied, according to the-Intentiat 

and Meaning of the ſaid AQ. „ 

Relation. And as to the faid Point of Relation, it was reſold 

See 3 Co. 29. That ſometimes by Conſtruction of Law a Thing ſhall ie 

— * 260 late ab initio to ſome Intent, and to ſome Intent not f 

Moor 140. Relatio aſt fiftio Juris, to do a Thing which was and had 

Co. Kl. 196, Eſſence, to be adnulled ab initio, betwixt the ſame Parti 

+ a to advance a Right, or I res magis valeat quam peres 

But the Law will never make ſuch a Conſtruction to ad ran 

a 2 which the Law abhorreth, or to defeat collaten 

Acts which are lawful, and principally if they do concen 

Strangers: And this appeareth in this Caſe (eil. whel 

an erroneous Judgment is reverſed by a Writ of Errot : Fl 

true it is as it hath been ſaid, That as unto the mean Pf 

fits, the ſame ſhall have Relation by Couſtructlon of Law, 
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Tims of the firſt Judgment given, and that is ts. fa- = 
alas 198 and to advance the Right of him 9e 840 —— 


by the erroneous Judgment. But if a Strahger hath | 8 
Ine a Treſpaſs upon the Land in the mean Time, he Wo * 
r'by recorereth after the Reverfal ſhall have an Action of Treſpaſs . 1 
. inſt the Treſpaſſors; and if the Defendant pleadeth that 


is 50 ſuch Record, the Plaintiff ſhall ſhew. the ſpeci. 4 


enn 

Hil al Matter, and ſhall maintain his Action, ſo as unto the ; 

yer Ned who are wrong Doers, the Law ſhall not make 
0 any. ruction by way of Relation ab initio to excuſe em, 5 
en er then the Law by a Fiction and Conſtruction ſhould do 


wrong to him who recovereth by the firſt Judgment: And 


| the . "I —_— 

| for the better apprebending of the Law on this Point, it is 

ul to know, That when any Man recovers any Poſſeſſions or oo 
Lida of L in any Action by erroneous Judgment, and 1 
Por mherwards the Judgment is reverſed as is ſaid before, and _— 
ng that the Plaintiff in the Writ of Error ſhall have a 

* Weir of Reſtitution, and that Writ recites the firſt Recove- 

ner g, and the Reverſal of it in the Writ of Error, is, that the - 

e Pani in che Writ of Error ſhall be reſtored to his PoC- 

Jon ſellen and Seifin, Una cum exitibus thereof from the Time 


of the Judgment, Cc. Tibi præcipimus guod eundem A. 


de ad plenariam ſeiſinam tenementorum predict cum pertinen;n 

*o tis ſine dilat ione reſtitui 42 er ſacramentum probo- - 

* raw & legalium hominum de Com. ſuo diligemter inguir  - > 
ad quantum exitus & proficua tenementorum illorum cum - 

10 fertinentiis 4 tempore falſi Fudicii prædict' reddit. uſyue —_ 

Sk ad 08. Sant. Mich. anno, Oc. quo die j udicium illud per : = - 

mw |} eſa. Fuſticiar. noſtros revocat. fuit, ſe attingunt, juxta 1 


derum valorem. eorundem, eadem exitus & proſicua de ter- 


Fins WY” © catallis predict. B. in baliva tua fieri facias, & dena- 
„ inde prefato A. pro exitibus & proficurs tenementorum 
in er eundem B. dicto medio tempore percept. ine Ailatione 


baberi facias : Et qualiter hos preceptum noſtrum fuerit «hi * 
ut, =. Aly Sc. in Octab. &c, By which it ap- , "= 


ed earch, That the Plaintiff in the Writ of Error ſhall have - 
' eofcltitution, againſt him who recovereth of all the mean 
Fpal frofits, without any regard by them taken; for the Plain- 


in the Writ of Error cannot have any Remedy againſt | _ 
wy Stranger, but only againſt him who is Party to the 
Writ of Error, .and therefore the Words of the faid Writ 


ane { ; E = 
command the Sheriff to enquire of the Iſſues and Profits | | 

* generally, between the Reverſal and the Judgment, with Page Caa] = 

wall which he who recovers ſhall be chaßged, and as the 7 


Law chargeth him with all the mean Pro ſo the Law 

Pres to him Remedy notwithſtanding the Reverſal againſt > 

Treſpaſſors in the Interim, for otherwiſe the Law _ We 
= eats make : 


By. and Judgment of the Law, it is needful for you to knoy 


0.25,26.&c. 


Ca; 384. 4 
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ti have had an Office to find her Title: But in Caſe d 


TOM NES ** 
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A 6 


ene Par NI 
make « Coptkeuckion by Relition 40 discharge chem wi, 

are wrong D a e 
Whole, who peradventure hath = 
* tereth by the Judgment of the Law, 


js reverſed for want of Form, or Negli 
a Clerk. And therefore as to that 


g 9 


Treſpaſs 
ain 


fits a 


ecovery 

he. ſhall Ader for all the mean Profits to the Plaintiff in 
the Writ of Prror: And therewith agreeth Yrian Chief 
Juſtice, 4 H. 7. 12 4. 5 | 63 "3 0%.008 
Note Reader, If you would underſtand the true Sen 


the true Entries of Judgments, and the Entries of all Pro 
ceedings in Law, and the Manner and the Matter of ib 
of Execution of ſuch” Judgments. See Butler and Bakery 
Caſe, in the third Part of my Reports, Matter ow 
— ing Relations. So as it was reſolved in the Caſe u 
Bar, although that to fome Intent the Reverſal hath Re 
tion, yet to bar the Wife of her Dower by Fiction of Lan, 
by the Fine with Proclamations, and five Years paſt afte 
the Death of her Husband, when in Truth ſhe bad nt 
Cauſe of Action, nor any Right or Title ſo long as the At 
tainder ſtood in Force, ſhould be to do wrong by a Fit 
on of Law, and to bar the Wife, who was a meer Stranger, 


and who had not any Means, to have any Relief until the 
Attainder was reverſed. v=o, HR es | 

And as unto the other Point or Objection, that the De 
mandant on the Petition ought to have an Office found fat 
ber, it was reſolved, that it nerded not in this Caſe, becauls 
that the Title of Dower ſtood with the Queens Title, and 
affirmed it; otherwiſe if the Title of the dant in the 
Petition fad diſaffirmed the Queens Title; alfo in thi 
' Caſe, the Queen was not entitled by any Office that the 
Wife ſhould be driven to traverſe it, c. for then ſhe ought 
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Dower, altho that Office had been found for the Hun 
which doth not faffirm the Title in Dower, in ſuch Caſctht 
Wife ſhall have her Petition without Office, becauſe that 
Dower is favoured in Law, ſhe claiming but only for Tem 
of Life, and affirming the Title of the . See the S 
lers Caſe in the 4th Part of my Reports. - And 


/ 
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44 3 | 1 1 ; 41 ' 
nr XII. 2 the Chancery,  .' | 
And'the Caſe which was put on the other Side was ut⸗ 
terly denied by the Court, for it was reſolved, That if 4 
Man ſeiſed of Lands in Fee, taketh a Wife of eight Years 
"of Age, and alieneth his Lands, and afterwards the Wife 
artaineth to the Age of nine Years; and afterwards ths 
Husband dieth, that the Wife ſhall be endowed : For al- 
tho at the Time of the Alienation the Wife was not dow- 
able, yet for as much as the WIG and Seiſin in Fee; 
was before the Alienation, and the Title of Dower is not 
conſummate until the Death of her Husband;fo as now there 
was Marriage, Seiſin of Fee, Age of nine Years during 
# the Coverture, and the Death of the Husband, for that 
Cauſe ſhe ſhall be endowed : For it is not requiſite that the 
Marriage, Seiſin and Age concur together all at 6ne Time, 
but it is ſufficient if they happen during the Coverture : So 
ifs Man ſeiſed of Lands in Fee take a Wife, and afterwards 
he elopes from her Husband, now ſhe is barrable of her 
Dower, if during the Elopement the Husband alieneth, and 
ther the Wife is reconciled, the Wife ſhall be endowed: 80 
fs Man bath Iſſue by his Wife, and the Iſſue dieth, and 
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thafeth Lands in Fee, and dieth without any other Ifue, 


kent or Purchaſe) ſhall be Tenant by the Curteſy, for it is 
ſufficient if he have Iſſue, and that the Wife be ſeiled during 
the Coverture, altho' that it be et ſeveral Times. But ifa 
Man taketh an Alien to Wife, and afterwards he alieneth 


bot be endowed, for ſhe was abſolutely difabled by the 
Lay, and by her Birth not capable of ,Dower, but her Ca- 
acity and Ability began only by her Denization; but in 
he other Caſe there was not any Incapacity or Diſability in 
Perſon, but only a temporary Bar, until ſuch Age ar 
deconcilement, which being accompliſhed the tem 
bar ceaſeth : As if a Man ſeiſed of Lands in Fee, 


eth a 


_ Mie, and afterwards the Wife is attainted of Felony, and 
oy ry rds the Husband alieneth, and afterwards the Wife 


| and afterwards the Husband dieth, the Wife 
all be endowed, for by her Birth ſhe was not uncapable, 
ut was lawfully by her Marriage and Seiſin in Fee enti- 
ed to have Dower ; and therefore when the Impediment is 
wored, ſhe ſhall be endowed. 


thterwards Land deſcendeth to the Wife, or the Wife pur- 
the Husband (for the Iſſue which he had before the De- 


tis Lands, and afterwards ſhe is made a Denizen, ſhe ſhall - 
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1 In the Kings Bench. 


mies ub. bn Sprat libelled in the Spititual Court againſt Val 
orn. % ter Heal for Subſtraction of Tithes; the Defendant it 
. the Spiritual Court pleaded, that he had divided the 
> 48, &c. * Tithes from the nine Parts: And then the Plaintiff made 
"4 * Part. Addition to the Libel (in the Nature of a Replication) 
Wat 546,555, il. That the Defendant divided the Tithes from the nins 
588, &c. 593, Darts, quod prædict. the Plaintiff non fatetur, ſed prorſus 
Kc. zz, &c. Aietur; yet preſently after this . pretended Diviſion is 
9 72 Jraudem legis, he took and carried away the fame Tithes, 
and converted them to his own Uſe ; and the Plaintiff 
=” ' . + - thereupon obtained Sentence in the Spiritual Court; andto 
= . . recbyer the treble Value according to the Statute of 2 E. 
—_—. cap 13. And thereupon Heal made a Surmiſe, that he had 
—_—.. divided his Tithes, and that the Plaintiff ought to fue in 
4 tze Spiritual Court for the double Value, and at the 
=_ Common Law for the treble Value: And it was objected, 
= - 2 That when the Owner of the Corn divides them, then 
4 i they ate become Lay-chattels, for the Taking of which 
ths an Action lieth at the Common Law: 1 therefore 

after Severance from the nine Parts, the Parſon ſhall not 

| ſue for them in the Spiritual Court: But it was reſolved 

"> bd the whole Court, That the faid Divifion or Severance 
mentioned in the Libel, was not any Diviſion or Severance 


—_... within the Statute of 2 E. 6. cap. 13. For the ſame AG 
—_— 133 That every of the King's Subjects ſhall from 
1 - henceforth truly and juſtly without Fraud * or Guile, di 
Page [24] vide, ſet out, yield, and pay all manner of other predil 
= — Tithes in their proper Land, ſo as when he vides 
them to the Purpoſe to carry them away, be doth 
not divide them juſtly and truly without Fraud dr 
Guile, but here is Fraud and Guile, and no way 976 
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Divifion, and therefore the ſame is out of the Statute 


$ of | qu animo le 
divides them (/c//.) with a Mind and Intention that 
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Sprat and Heal's Caſe; © 
for the Makers of the Statute reſpect 


the Parſon carry them away, as in Right he. ought, 
or with a Mind and "heat than do" himſelf — 


them away which he 9 Quin frans & dolus © ++ 


alicui prodeſſe, aut ſimplicitas alicut obeſſe not debet : 


And the ſame is Crimen Stellionatum, which we call 
fraudem rem 


& impoſteram : And . where . the Words 
of the Statute are, divide, ſet out, &c. their predial 


Tithes, c. And if any Perſon carrieth away his Corn 


and Hay, and his and their predial Tithes, Oc. And 
to make an Evaſion out of theſe Words, this Inventi- 
on was deviſed ; the Owner of the Cörn by Covin fold 


his Corn before Severance to another, who, as Servant * | 
to the Vendee reaped the Corn, and carried away the! 


Corn, without any, Severance, pretending that neither 


the. Vendee, becauſe he did not carry them away, nor 


the Vendor becauſe he had no Property in them, for 
he did not carry away his Corn, or his predial Tithes, 


ſhould be within that Statute: But it was refolved, - 
that the Vendor ſhould be charged in that Caſe with © 


the Penalty of the Statute, for he carrieth them a- 
way, and his Fraud and Covin ſhould not help him or 
avail him. See 8 E. 3. 290. A real Action brought 


by a Man of Religion by Colluſion, although that he 
bath Right, yet he ſhall not have Execution, 9 H. 5. 


at. A Recovery upon a good Title by Colluſion, 
ſhall not. abate the 0 

Market by Covin ſhall not bind the Proper 
Stranger : But it was reſolved, that the Plainti 
not ſue in the 

the double Value that he might. 50g 
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Spiritual Court for the treble Value, but for 50 
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IX. Hill. 


— 1 * 


. 
* d 
» 
v4" 
5 ( » 
. 


FBennet's Caſe. Nicholas Neale, the third Year of the Reign of the King 
A III. 33%. that now is, made his Teſtament and laſt Will in Writi 


/ 
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IX. Hill. 6 Jacobi. 
Iz the Common Pleas. 
NMDeale and Rowfe's Caſe. 


Exrorticn, A T a Nef fins in London, before my ſelf this Term, 
Seat. 21 H.8. A the Caſe was this : Edward Neale informed upon the 

Cap. 5. Statute of 21 H. 8. cap. 5. which Plea begun Mich. 6 Ju 
| * Nor. to; t. againſt James Rowſe Commi and Offici 
1 Hawk ch. 68. within the Archdeaconery of Huntington, with in the Dio- 
3 Inſt 147. 149, ceſe of Zincoin, and having Probat of Wills and Teſts 
Nr oha wens, Oc. within the fame Archdeaconery ; and thit 


and made the Plaintiff his Executor, and died poſſeſſed o 
Goods and Chattels to the Value of a Hundred and fi 
Pounds: The Defendant then Commiſſary and Offici 
Dc. the Twenty third of Febr. 1605. at the Pariſh of St 
Mary Pow, Teſtament. predift. probavit, inſinuavit, reg 
ftravit & ſFillavit ; ac per manus cujuſdam T home Nick 
rum miniſtri if/ius Facobi Rowſe in ea parte deputat. & 
 wutborizar. x4 . 10 4. pro probarione, inſinuatione & ir 
giſtratione Teſtamenti predift. de eudem Edwardo, &. 
yrs tum, c. colore QMficii fui prædict. adtunc & ibid 
extorfive recepit, & habuit contra formam ftaturi predil. 
with this that the ſaid Edward, qui tam, Ec. will add 
That the Writing of the ſaid Teſtament — the 
Rate of a Penny every ten Lines of the ſaid 'Teitament, 
every Line thereof containing * in length ten Inches, 1 
attingebat, to the Sum of twelve Shillings four Pency, 
according to the Form of the Statute aforeſaid, '&c. Tit 
- Defendant pleaded Nihil Jeber, and at the N prius, tht 
Evidence of two Witneſſes was, That the Plaintiff caulk 
the ſaid "Teſtament which was in Paper, to be ingrofſed the 
Parchment; and the Plaintiff offered both to the lai to 
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. Rowſe, the Official, to be proved ; and he anſwered, Thu wh 
- he would = it, if his Fees ſhall be paid to him, ty, 
te Plaintiff asked him what were his Fees, and he wr & 


them in a Paper, which amounted to fourteen Shbillinf 
% g cell 
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|, {AT XIII. Neale and Rowſe Cafe. | 
ten Pence for the Probar, Infinuation, Regiſtri and Seal- 
ing: And thereupon the Plaintiff laid upon the Table 204. 
led him to take as much as was due to him, and 
ill chat was in the Houſe of the Official; but he would re- 
ceive nothing there, but appointed the Plaintiff to come is 
Court, where he would receive his Fees, and accordingly 
the Plaintiff came to him in Court, and prayed 10 hayg 
the ſaid Will proved; and the Defendant required the faid 
Nicke his Miniſter, to take of him for the Probation, Infi- 
nuation, Regiſtring and Sealing, 145. 104. and thereupon 
he put the Seal of his Office to the faid Parchment ingroſ- 
ſed, which the Plaintiff brought with him, and which be 
delivered to the Defendant. And it was objected, That 
this Caſe was out of the ſaid Starute, for thereby as to this 
ſe, it is provided, vis. And where the Goods of the 
Teſtator, Sc. amount above the Value of 40 J. That then 
the Biſhop, nor Ordinary by him or themſelves, nor | 
of his or their Regiſters, Scribes, Praiſers, Summonery, 
Apparators, or any _— their Miniſters, for the Probation, 
Inſinuation and Approbation of any Teſtament or Teſta- 
ments, Ec. for the Regiſtring, Sealing, Writing, Praifing, 
Making of Inventories, . Acquittances, Fines, or 4. 
ny Thing concerning the ſame Probat of Teſtaments, hal 
take or cauſe to be taken of any Perſon or Perſons, but only 
fre Shillings, and not above, whereof to the Biſhop, Or- 
dinary, Sc. for him and his Miniſters 2 f. 6 4. and not g= 
dove, and 2 f. 64. to the Scribe for Regiſtring of the ſame, 
Ve. And it was objected by the Counſel of the Defendant, 
that the Defendant did not take the 14s. 104. for the 
Probation, Infinuation, Regiſtring or Sealing of the Teſta- 
ment, for no Probat was written upon the Teſtament it 
ſelf, nor any Seal put to it, but the Teſtament was ingtof- 
ſed in Parchment, and the Probet and Seal put to the Tran- 
(cript ingroſſed, and not to the Teſtament it ſelf, and fo 
out of the Statute ; and the Statute extends only, when the 
Frobat and Seal is put to the Teſtament it ſelf, and for the 
of it after the Probat, no certain Fee is provi- 
ded by the Statute ; but for the Regiſtring of it after it is 
„there is an expreſs Fee in the Statute : But I con- 
ceived that the faid Taking the 145. 104. in the Caſe at 
Bar, was directly againſt the Statute. For the AQ is in 
the Negative, and if the Executor requireth the Teſtament 
to be ingroſſed in Parchment, he ought to agree with him 
whom he requireth to do it, as he may: But the Ordina- 
ry, Official, c. ought not to exact any Fee for the ſame 
ot the Party as a Thing due to him, for divers Cauſes, 
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Neale and Rowſe's Caſe. Parr xm. 
+ x; Becauſe the Words of the Act are expreſſed, for the 


_ Probation, &c. and for the Regiſtring, Sealing, Writing, 


praiſing, making of Inventories, Fines, giving of Acquit- 
— 2 Sc. which Word (Vriting) extends expreſly to this 
* ' | FS... 

* 2. The Words are, or any Thing concerning the ſame 
Probat, and when the Seal and Probat is put to the 
Tranſcript, the ſame without Queſtion concerns the Pro- 
bat, for the Probat is not to put any Writing but only to 
that, therefore the ſame concerns the Probat. | 
3. Such a Conſtruction ſhould make the Act idle and 
vain, for if the Ordinary, Official, Cc. might take as much 
us he pleaſeth for the Ingroſſing done by bis Miniſters as x 


Fee due to him, all the Purview of the Statute which is 

' penned ſo preciſely concerning Perſons, ſeil. Biſhops, Ordi. 
naries, and all Perſons who have Power to prove Wills and ; 
Teſtaments, Regiſters, Scribes, Summoners, Apparatotz ? 
or any other the Miniſters, as for the Thing it ſelf, ſcil. the * 
Probation, Infinuation, Approbation, Regiſtring, Sealing, x 
Writing, Praiſing, making of Inyentories, Fines, giving of Wi . 
Acquittances, or any other Thing concerning the fame, y 
Mould be all in vain, by that Evaton of tranſcribing of it, 1 
as well againſt the expreſs Letter of the Act as the Intention p 
and Moving of it: Alſo the Statute ſaith 5 5. and not above, Wl ;, 
lo as the Manner of preciſe penning of it excludes all nice Wi , 
Evaſions; And the Act ought to be expounded to ſuppres Wil ;, 
Extorſion, which is a great Affliction, and impoveriſhing A 
of the Poor Subjects. fo” 8 bi 
4. As this Caſe is, he annexeth the Probat and Seal to _ 

the Tranſcript ingroſſed, which the Plaintiff brought with d 
him and offered to the Defendant 3 fo as the Cafe at Bu ” 
was without Queſtion, and generally the Ordinary, Official, f. 
c. cannot exact or take any Fee for any Thing which 5. 
concerns the Probat of a Will or Teſtament, but that WWW, 
which the Statute limits: And afterwards the Jury found pu 
for the Plaintiff, and of ſuch Opinion was Malm ſley, Na. u 
berton, Daniel and Foſter Juſtices, the next Term in WM 7, 
Things, but upon Exception in Arreſt of Judgment for nt Wi xf 
rſuing of the Act, in the Information, Judgmeot is n 
Jet given, Sc. IE e | his 
9 Ye: 
of {; 

call, 
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X Hill. Anno 6 Jac. Regi. 


In the Common Pleas. _ 


AMS > © 


ta, that in this Term a Queſtion was moved to the Aid to make: 


Court, which was this: If Tenant in Burgage ſhould the Kings br 
pay Aid unto the King to make his eldeſt Son Knight, Kas 


And the Point reſts upon this, If the Tenure in Burgage be Vide polt, 7 4 f 


a Tenure in Socage; for by the antient Common Law e- | J 
very Tenant in Knights Service, and every Tenant in So- _ 7 
cage, was to give to his Lord a reaſonable Aid, to make hies 
eldeſt Son a Knight, and to marry his eldeſt Daughter, and _ 
that was incertain at the Common Law, and alſo incertain vide F. N. B. 
when the ſame ſhould be paid. And this appeareth by Glan- 52. fc. 

oil, Lib. 9. cap. 8. fol. yo. who wrote in the Time of Henry _ 

the Second; Nihil autem certum ſtatutum eſt de hujnſinod: 

auriliis dandis, vel exigendis, Oc. ſunt alit præterea Caſus 

in quibus licet Dominis auxilia ſolvenda ſuut certa forma See the Status 
freſeripta ab hominibus ſuis ut filius ſuns & heres fiat of 2 H. g. ca 
miles, vel /# primagenitam fuum filiam maritaverit, Ac. ib. of ies 
And in the Beginning of the Chapter, it is called Rationa. concerning . 
bile Auxilium, becauſe then it was not certain, but to be Aids, ro make 
moderated by Reaſon in Reſpect of Circumſtances: ' And by — ang] 
the Preamble of the Statute of Weſtm. 1. Anno 3 E. 1. cap. marry the 

35. where it is ſaid, Foraſmuch as before that Time rea- Daughter. 


: 


lonable Aid to make one's Son Knight, or to marry his 


Daughter, was never put in certain, nor when the ſame Page [271 | 


ought to be paid, nor how much be taken; the ſaid Act 
put the ſaid two Incertainties to a Certainty, 1. That for a 
whole 15 Fee there be taken but 205. and of 20 /. 
Lands holden in Socage 205. and of more, more, and of 
leſs, leſs, according to the Rate, by which the Aid it ſelf was 
made certain. 2. That none might levy ſuch Aid, to make. JU 


lis Son a Knight, until his Son be of the Age of fifteen - 4 


Tears; nor to marry his Daughter, until ſhe be of the Age 
d ſeven Years. And Fleta, who wrote after the ſaid AS, 
calls them Rationabilia auxilia ad filium militem facien- 
aum, vel ad filiam primogenitam maritandum: And by 
the Statute of 25 E. 1. where it is provided, That no 
Taxes ſhall be taken but by common Conſent of the Realm, 
there is an Exception of the antient Aids, &c, which is - 
D 4 | 


1 
* 
4 
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— = 


If, omulus, 
; 1 mere, and of every 20d. L 
3 ini, & ad 


| Vide _—_—_ T7 * * d * 
3 — nb 5 King's eldeſt Knight, and to rudy 


Aid ed made thereof, and not in other Manners that is to ſay, Of 


. - -, * the Common! Pleas. Paar XII, 
he Intended of theſe Aids due unto the King Ayr Ute 
tient Common Law: But notwithſtanding the ſaid Act of 
Weſter. 1. i was doubted, whether the King, becauſe he h 
pot. expreſly named, were bound by it; and therefore in 
the twentieth Year of E. 3. the King took an Aid of 4o;, 
of every Knight's Fee for to make the Black Prince Knight, 
and nothing then of Lands holden in Socage; and to take 

away all Queſtion concerning the ſame, the fame was con- 
firmed to him in Parliament » And afterwards, Anno 25 E.;. 
cap. 11. it is enacted, That reaſonable Aid to make the 

his eldeſt Daughter, 
Form of the Statute 


the 


ſhall de demanded and levied after 


e Fee holden of the King without Mean 205. and 10 
4 _ holden of the King without 
Mean in Socage 205. and no more. New Littleton, lil. 2, 


. collocan- ca$, 18. fol, 36: B. Burgage-Tenure is, where an antient 


as, &c. per 
Clientes erga 
Fatragos. 


Te- 
PUFF, guid, 


and of Socage by the Name of Liberis renentibus, And in 
the Regiſter, gf 2.6, the Writ of Right for a Houſe in 


Borough is, of which the King is Lord; and thoſe whq 
| have Tenements within the — 4 hold of the King 
their Tenements, that every Tenant for his Tenemen 
ought to pay to the King a certain Rent: And ſuch Tenure 
is but "Tenure in Socage; and all Socage*Land is contributary 
K Ald, * therefore a Tenant in Burgage ſhall be conti 

tary to it. | | 

ern and ſo it th in the Re- 


giſter, ol. 1, S 2. That in a Myit of bt, if the Lands 
t 


pr Tenements are holden by Knights Service, it is ſaid, 
Quas clamat tencre de te per ſervitium unius feodi Milt 
#15; And if the Lands be holden in Socage, the Writ is, 
Quas clamat tenere de te per liberum fervitrum umius libre 
cumini, &c. To as Socage- Tenure in all Writs is called Lt 
ow fervitium.. And by the Writ of Aid, Firs, N. 8. 8, 
t is commanded to the Sheriff, 4 juſte, c. facias bs 
bere A. rationabile Auxilium de Militibus, & liberis teneu- 

. ribus ſuis im Baliva tua, Oc. fo as the ſame Writ makes 1 
Diſtinction of Knights Service by the Name of Militihs, 


- London (which is holden of the King in Bupgage) is in 


- thefe Words, Rex, Majori, vel Cuſtod; & Viceoom. London: 


That no 


_ Preciptmus vobis quod. [ine dilatione teneatis G. de uno Meſ 
fragro, Sc. in London, vs clamat tenere de nobis per libt- 
rum ervitium, Cc, which proves, That Tenure in Burgape 
is a Tenure in Socage : But it az by the Books of 

26. and 10 H. 6. ſo Ancient Demeſue 11. it wi 
reſolved N all the Juſtices in the Exchequer-Chamber, 
enune Thould pay for a yoalongble Ad 29 men 
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par xi. bn "Y Comets Pleas: 
ter, or to make the Son @ Knight, but Tenmure 


e, and _—_— otter e K. not — 


fa And by the o fad Page [28] 
Books it a h, that Tenure by Freakelmoign, and 
Tenure by vine Service, {hail not pay, for they are none 


of them: Ce. in Burgage is a Tenure in Socage; 
nd therefore the ſaid Books prove, that ſuch a Tenure | J 
y Aid. And I conceive, that Tenure by Petit Ser- | 
eanty ſhall pay alſo Aid: For Litt. lib. 2. cap, 8. fol. 36, 
aus that ſuch a Tenure is but in Effect: But Fire, 

. 83, A. avoucheth, 13 H. 4. 34. That Tenant by pe- 
tit derjeanty n but the Book only extends 


IK he Houes in # Cty of Borough - 
holden ot t in Burgage, King grant 
5 — 9 2 


iories to 
e of him, — thoſe Rates ſhall not 2 to 
\id, for they are not immediately holden of the King, as is | ; 
ſquid by the Lew. 
I cooceve chat be who hokdeth « Rene of the King 2 Taft "6h, 
y Knights Servioe, or in „ hall pay Aid; for the of rny 
Words of the AR of Weſter. 1. "cap. 36. are, From hence- 11 Co. 44. D 
nth of a whole Knig only be taken 205. of 20 l. 
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35. 17 H. 4. Aid * . r 

land his eldeſt Daughter to the Emperor, vis. 3 1 

Ride of Land, gc. And fee The Grand Cuftomary of _— 

ech cap. f. there is a a dee, . 
his 


3- 
74271 
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on: rit is, to make the eldeſt Son Lord a-K 
Meſ- * Second to his —_ 22 And 
lihe. 

gage 

$ 

was 

ber 

arry 


* 


ſtained manifold Coſts and Charges, to his great Honour and 


See Mr. Ma 


dox's Firma 


B Burgi, cap. 7. 
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Is the Common Pla PART XIII 
rionis wobilifſins filii % primogeniti" bone memorie, Ty. 
_ mini Artburi nuper Principys Wallie,, quam ratione My 
 Irimonii & traduftionis nobihſfami Principis Margayin 
Alia ſue frimogentt. quam ętiam mulitplicare pro 
ſui perpetua pace & tranquillitate, Oc. certis viis & my. 
dis levand. cujus quidem conceſſionis Tenor, Qc. Sequitur in 
bac verba: For as much as the King our Sovereign Lord 
is rightfully intitled to have two reaſonable Aids according 
to the Laws of this Land, the one for the making Knight 
the Right Honourable his firſt begotten Son Arthur, lat 
Prince of Wales deceaſed, and-the other, for the Marriage 
of the Right Noble Princeſs his firſt begotten Daughter 
Margaret, now married to the King of Scots: And oh 
that his x hath born great and ineſtimable Charges 
for the Defence of the Realm, c. conſidering the Pre. 
miſſes; and if the ſame Aids. ſhould be levied, and had 
by Reaſon of their Tenures according to the antient Lam 

of the. Land, ſhould be to them doubtful and uncertain, 
and great Unquietneſs, for the Search and not Knowledg 
of their ſeveral Tenures, and their Lands chargeable to the 
ſame, have made humble Petition unto his Highneſs, gu- 
ciouſly to aceept and take of them the Sum of 40000 l. * u 
well in Recompence and Satisfaction of the ſaid two Aids 
as for the ſaid great and ineſtimable Charges, Qc. as hr 
" foreſaid. The King, to eſchew and avoid the great Vert 
tion, Troubles and Unquietneſs which to them ſhould have 
enſued, if the ſaid Aids were levied after the antient Laws: 
And for the good and acceptable Services of the Nobles of 
this Realm, and other his faithful Subjects, in their om 
Perſons and otherwiſe, done to his Grace, and thereby ſi 


Pleaſure, doth pardon the ſaid two Aids, and accepteth the 
Offer aforeſaid: And that the pooreſt of his ſaid Com 
mons ſhould not be contributary to the ſaid Sum of 4oooo! 
hath pardoned 10000 l. Parcel thereof, and doth accept i 
30000 l. in full Satisfaction, £c. And that the Cities and 
Boroughs; Towns and Places, oy in every Shire not | 
themſelves accountable in the Exchequer for Fifteens and 
Tenths, be chargeable with the Shires, Sc. And all G 
ties and Boroughs, not contributary, c. but accountabk 
by themſelves, Sc. ſhall be chargeable by themſelves 0 
wards the Payment of the ſaid 300007. with ſuch Sun 
as under the Act particularly appear, So. And there u 
der the Act appear the ſeveral Taxations of every ſeve 
County, City, Borough, c. and that the City of Loni 
is taxed to 618 J. 35. 5.4, the City of Norwich to 8. 6 
114, the City of Canterbury to 531, 135. 3 C. . M 


4 


_ 1 * * , 
hy MIN. [WP TOY Ts PREY . * . 
9 10 * C i x \ Pa. « bas 
0 - 5 » 


* Ern r ” - * lad, w- 1 
E. + ths Y \ 5 ** - * y 
* * o 7 * * * 1 > . \ 
| * l , . 


par XIII. In the Common Pleas; 

186 J. 65. 104. Suffolk 12141. 55. 44. ob. &9c. The 
zum of all the Sums then expreſſed is 316481. whereof 
dowable for Fees and Wages of Commiſſioners and Collec- 
ors 6514, 16 5. 2 4. and ſo remaineth 31006 J. 4.5. and 
104 Note, that the Univerſities of Cambridge and Ox 
fird, and the College of Eaton be excepted. 
See Rot. 30 H. 3. ex parte reman. Dom. 


ue 

10. 

* aur, in 

* geaccnrio, in auxilio nobis concefſe ad. primogenitam filiam | 

15 tram maritand*. And note, that King Henry the Third Benev 

r de Aid granted to him in Parliament ad Iſabellam ſororem * 8 

— um Imperatori maritand. but that was of Benevolence. 9 

N. 42 E. 3. ibid. 6. Monſtrat R. Fohannes le Francois 

10 dero de Scaccario, quod cum Dominus Rex non caperet 
20. de integro feodo militis de auxilio ad primogenitam 

"A lum ſuam maritand. Radol. fil. Rad. fil. Mich. injuſte 

had egit de eodem 305. ad primogenitam filiam ſuam mari- 
und, pro duabus partibus unius fecdi militis, & ave- 

bis ſua cepit, & ea detinet. Et 1460 mandatum eſt Vio. 

un. Bead. & Buck. quod venire faciant, Ec. prædict. 

d reſpondendum eidem Fobauni de fpreditt. tranf 


\ the - 4 
ene, & predift. averio, &c. So as it appeareth 
* gee? — held, that che Statute of Wolter b. IS 
mY us but a Confirmation of the Common Law, and 
the King alſo ought not to take more: But that wag 
** loubted. ; | a 


da 111d. in Regno 2 E. 1. Rot, 3. de auxilio ad militiam, 
oe bich is meant of Knight of the King's Son) in the 
les one of Henry the Third, & Iſabella Comitifſa Alber- 
» on te, perdonata 116 l. 8s. 7 4. pro codem auailio, quia 
bt de Inſula frater ejus cujus heres ipſa eſt fuit 
1; and eratem, & in cuſtodia ejus: & quia tenentes difle 
Welle onerentur per ſervitium militare de prædict. pecu- 


Note, that that was before the Statute of Weſtm.'s, 
00 by that it appeareth, That if one within Age be in | 

cept > ard of the King, he fhall not be contributary to Aid, bur 

je u Tenants which hold of him (and then held of the King 

not U Reaſon of Ward) ſhall pay Aid unto the King, as it ap- 4 
ens de by that Record. : ; 

all Gy 30 E. 1. Rex dilectis S fidelibus, Vic. Kanc. £5 


i. de R. * ſalutem. Sciatis, quod in primo die Funii Page (30) 
wo Regni neftri 18. Prelati, Comites, Barones, & cete- Note, that this 
| Magnates, de reg uo noftro conceditur, pro ſt & tota com- double Ghar 


| 8 was in reſ 
unitate ejuſdem Regni iu pleno Parliamento naſtro, nobis chat they Were 


* ſerunt 40 5. de ſingukis feodis militum in dito —— 
| Tot auxilium ad primogenitam filiam noſtram maritand. le- ion for Sg: 


ey; \ . . N 1A ceive was for 
ee mene ne. Jacieng, pro it eg 


cos find the So- 
cage- Tegure. 


$1.61 Maas, ſicut hujuſmodi auxilium alias in 2 conſiml, which 1 — 
* 


* 


* 


245 
12 Co. 
FR. 


. 


2 8 | gum filium Regis militem faciend. and 


Ufer Wedneſday, being Serge, the De: 
See + Iaft.242, the Preſident of 70rk unto the King, 


ie Common Pear, Paxr Nl 
eommunitatis eaſiamento bucuſqus fuberſedimus faci 
Note that his eldeſt Daughter was married to the Earl o 


Far. 
Vid. 


Bid. T. R. 34 E. 1. De auxilio conceſſo ad militian f 

ht Regis. 4 | 5 85 

Hi. Hill. 4 H. 4. Rot, 19. De rationabili aurilio & 
[ 
: 


Will. Domino Roos, for the Marriage of Blanch the K. 
eldeſt Daughter, out of the Manor of Wraghy in 
„ Lincoln: The like M. Rot.; H. 4. Nur 
Ti and Rot. 34. Lincoln. and Rot. 35. Lincoln, n 
Tr. R. 5 H. 4. Rot. 2. Kanc. and Rot. 3. Kanc. and Ro, ; 


5 


Kanc. 
See nid. 


ben Elienſem : By which it * 

an y Knights Service, « 
ſhall pay Aid: But thoſe who hold by Frank 
of by Di 


221 vine Service, ſhall not pay Aid, as be 


20 E. 3. Rot. 13 and 14. e auxiliando ad in 


. By all which before cited, it g 
that Tenure in Burgage is ſubje& to the Payme 
Aid. And note, that a great Part of London was Abt 
| Land, and the Lands of Perſons ttainted 
Aud all choſe which ere 38 holden of the Kin 

ights Service, or in Socage, ſhall be contributay 
Payment of Aid, Oc. 5 


- 


8 
1 1 _— — 


. Ei 6 Jacobi Rey! 
= 8 Prohibiti ons. 7 


of February, 1606. A great Complaint was made 

hat the Judge 

43, 50, the Common Law had, in Contempt of the Command 
the King the laſt Term, granted Gxty or fifty Prohibiti 
at the leaſt out, of the Common Pleas to the Preſident 
Council of York after the fixth. Day of February, aud 
med three in particular, (#cil.) one between Hel 
Thawpres, another between Snell and Huet, and andi 
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_  Probibitions. _ | 


i Information of a riotous Reſcue preferred by Ea | 

2 il by the Attorney General againſt Ergee; Sid 
10 jon of the Sheriffs of Tork, and divers „ in te- 

n Ui ſcuing of one William Watſon out of the Cuſtod y of the De- 


who 


75 of one of the Purſuivants of the ſame 


PHFohibirion in the ſaid Information was ( was affirmed} 
denied upon a Motion made in the King's Bench the aft 
Term, and yet granted by us. And the King ſent for me 
b anſwer to that Complaint: And I only, all the reſt of 
the Juſtices being abſent, waited upon the King in the 
Chamber near the Gallery; who, in the Preſence of er- 
Lord Chancellor, the Earl of Sal:isbury Lord Treaſu- 
ter, the Lord of Northampton Lord Privy Seal, the Earl 
of Suffolk Lord Chamberlain, the Earl of Worceſter, the 
Archbiſhop of Canterbury, the Lord Motron, and others of 
ki Counſel, rehearſed to me the Complaint aforeſaid : And 


tonceived great Diſpleaſure againſt the Jo of the Com- 
mon Pleas, and chiefly againſt me; to which I (having 
the Copy of the Complaint ſent to me by the Lord Trea- 
furer the Sabbath-day before) anſwered in this Manner, 
That L had, with as much Brevity as the Time would per- 
mit, made Search in the Offices of the Preignorhories of 


wd Thawpres, and Snell and Huet, no ſuch could be found: 
But my Intent was not to take Advantage of a Miſpriſal⸗ 
And the Truth was, that the fixth Day of. February the 
Court of Common Pleas had granted a Prohibition to the 
Prefident and Council of Tork, between Lock Plaintiff, and 


ie was granted by the ſaid Prefident and 

which I affirmed was utterly. againſt Law: For at the 
Common Law no Replevin ought to be made, but by ori- 
inal Writ directed to the Sheriff. And the Statute of 
Morlbridge, cap. 21. and VMeſtm. 1. cap. 17. hath authe- 
ized the Sheriff upon-Plaint made to him, to make a Re- 
Nerin; and all that appeareth by the ſaid Statutes, and by 
ie Books of 29 E. 3. 21. 8 Elis. Dyer 245. And the 
King neither by his Inſtructions had made the Prefideur 
ad Counſel Sheriffs, nor could grant to them Power to 
ike a Replevin againft the Law, nor a_ the faid 
idk of Parliament; but the ſame ought to be made by the 
Periff. And all that was affirmed by the Lord Chancellor 
kt rery good Law: And I faid, that it might well be that 


3 


irreſted the faid Mugen by Force of a Commiſion of | 
Rebellion awarded by the Prefident and Counſel, which 


the Common Pleas: And as to the ſaid Cafes between Fell 


Fell and others. Defendants: And that was, A Replevin in 


e have granted other Prohibitions in other Caſes of 2 | 
| _ 


| perceived well, that upon the * ſaid Information he had Page [32 
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©," SProbibitiont. Pr N 
u Replevins. ' Another Prohibition I confeſs we hatt 
| ted between Sir Bethel Knight, now Sheriff of the 
ty of Tork, as. Executor to one Srepbenſon, who hy 
made him and another his Executor, and preferred , 
Engliſh Bill againſt Chambers, and divers others of che 
Nature of an Action upon Caſe; upon a Trover and Con. 
verfion in the Lite of the Teſtator of Goods and Chatrel, 
to the Value of 1000 J. and becauſe the other Executgy 
would not join with him, although he was named in the 
Bill, he had not any Remedy at the Common Lay; be 
13 Remedy there in Equity: And 1 ſay, that the pre- 
ent and Council have not any Authority to proceed ig 
that Caſe, for divers Cauſes. | ; 
I, Becauſe there is an expreſs Limitation in their Com 
miſſion, that they ſhall not hold Plea between Party and 
Party, &9c. unleſs both Parties, or one of them, tanta pup 
pertate ſunt gravati, that they cannot ſue at the Comman 
Law : And in that Caſe the Plaintiff was a Knight, and 
Sheriff, and a Man of great Ability. 
2. By that Suit the King was deceived of his Fine, far 
he ought to have had 200 l. Fine, becauſe that the Damages 
amounted to 4o00ol. and that was one of the Cauſes that th 
Sheriff began his Suit there, and not at the Common Lan: 
Another Cauſe was, that their Decrees which they take 
upon them are final and uncontroulable, either by Error, of 
any other Remedy. And yet the Prefident is a Nobleman, 
but not learned in the Law; and thoſe which are of the 
Counſel there, although that they have the Countenance of 
Law, yet they are not learned in the Law ; and neverthe- 
leſs they take upon them final and uncontroulable Decrees 
in Matters of great Importance: For if they may deny Ne. 
lief to any at their Pleaſure without Controulment, ſo they 
may do it by their final Decrees without Error, Appeal, or 
other Remedy: Which is not fo in the King s Court 
where there are five Judges; for they can deny Jultice to 
none who hath Right, nor give any Judgment, but the 
ſame is controulable by a Writ of Error, &c. * And if we 
ſhall not grant Prohibitions in Caſes where they hold Plea 
without Authority, then the Subjects ſhall be wrongfully 
oppreſſed without Law, and we denied to do them Juſtice: 
And their * in the Law appeareth by their Al- 
lowance of that Suit, ſcil. That the one Executor had nd 
Remedy by the Common Law, becauſe the other would 
not join in Suit with him at the Common Law: Where: 
every one learned in the Law knoweth, that Summons and 
| Severance lieth in any Suit brought as Executors : And thi 
alſo in that particular Caſe was affirmed by the Lord Chit 


4 | Celler; 
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| and he much inveighed againſt A tions brought 
_ Trover and Converſion, and ſaid, that they could 
be found in our antient Boot. | 
Another Prokiibition I confeſs we have granted, between 
the L. Nharton, who by Engliſh Bill ſued before the Coun- 
ſel, Bancks, Buttermere, and others, for Fiſhing in his ſe- 
veral Fiſhings in Darwent in the County of C. in the Na- 
ture of an Action of Treſpaſs at the Common Law, to his 
Damage of 200/. And for the Cauſes next before recited, 
and becauſe the ſame was meerly determinable, at the 
Common Law, we granted a Prohibition, and that alſo 
was allowed by the Lord Chancellor. And as to the Caſe 
of Information upon the riotous Reſcous, I having forgot- 
ten to ſpeak to that, the King himſelf asked what the 
Caſe was? To whom I anſwered, that the Caſe was, That 
one exhibited a Bill there in the Nature of an Action of 
Debt, upon a Muruarus againſt Watſon, who upon his Oath 
Armed, that he had ſatisfied the Plaintiff, and that he 
owed him nothing, and yet, becauſe the Defendant did not 
deny the Debt, the Counſel decreed the ſame againſt him, 
and upon that Decree the Purſuivant was ſent to arreſt the 
fad Watſon, who arreſted him, upon which the Reſcous 
was made: And becauſe that the Suit was in the Nature of 
an Action of Debt upon a Mutuatus at the Common Law, 
and the Defendant at the Common Law might have wa- 
ed his Law, of which the Defendant —_ not to. be 
by that Engliſh Bill, quia beneficium juris nemint 
et auferendum : The Prohibition was granted; and that 
ws affirmed alſo by the Lord Chancellor: Whereupon I 
concluded, that if the principal Cauſe doth not belong unto 
ne cm, all their Proceedings was coram nom Fudice, and 
then no Reſcous could be done: But the Lord Chancellor 
Ld, that though the fame cannot be a Reſcous, yet it was 
| Riot, which might be puniſhed there: Which I denied, 
mlels it were by Courſe of Law by Force of a Commiſſion 
+ WI" Ger and Terminer, and not by an 3 5 Bill: But to 
eee de the King full Satisfaction in that Point, the Truth 
dea the faid Caſe was debated in Court, and the Court 
inclined to grant a Prohibition in the ſaid Caſe ; but 
the ſame was ſtayed to be better adviſed upon, fo as 
do Prohibition was ever under Seal in the ſaid Caſe. 
Alſo I confeſs, that we have granted divers Prohibitions 
o ſtay Suits there by Engliſh Bill upon penal Statutes : 
for the Manner of Proſecution, as well for the Ac- 
lion, Proceſs, £9c. as for the Count, is to be purſued, and 
knot be altered, and therefore without Queſtion the 
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the Caſe of the Bridge, but yet ſome 
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hath the Land adjoining, ou ought of, common Right with- won, | 


out Preſcription to ſcour and cleanſe the Ditches, next 

to the Way to his Land; , and thetewith h the 

Book of 8 F. 3. 5. But he who hath 
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without Preſcription, is ey bound to 
by it, ought to pe Se and 


80 of a common River, of common 
ſcour it; for a common River is as a common Street, 


ir, the Way * 


heave Eaſe and Paflage 


e it ls n 


hath Land adjoining to the Rixer is not bounden 


0 cleanſe the River, unleſs he bath the Benefit . | 


1 or a din * Profit. * * 


P. 10. 
* \, 
: 
»1 © ” | - - 
1 £ . * 
* 
r 1 | g 
F 4 * - 9 © 
: . ; 4 * 
5 | | * 
| >| _ I: | ” 2 
* g = a C - o 
p C4 4 : - — * 40  4& . 
5 . . ; - 
* f % 4 « C4 fy 2 4 YL 
- > 4 5 „ a 
" LY 2 ww 4 
* 
" 5 
= K. 
= 
4 
4 : 
. 
7 F * 
* 
-. Is : 


Bridge of Alms, they ſhall be com ed to repair. it 
„ ery agreeth 10 Eau. 8 So it 3 


adjoining 
bt all = | 


N RR 
. "Rea * 2 11 | 
A therewith agrees 14 B. 3 Bar a6. Alſo" 4 e 
Bridge, rations. Nm 
of certain N culat © Perſon cannot 56 


* 


** 
- , 
a 
J 


= 
— 


TA 36, $d Citrber! 71 Bro, and. ethers, Defeddanits the Caſe wh 


I Flank. h-3- ga of de D on 
; 2 82 25 5 — the Nam̃e of e 


Xn Paſch 7 Jacobi, | 


* = IJ $7 William Read hd bett t. 


b of F att in the Stur-cha * a Forgery be 
| Cale of For one Pas i OS Read Paigtit, Roger Bibth, 


1 a0. 


The ſaid er Booth FI 


ritin under 
78 , of a 
kn bühdred Pojirids, out of al ks Lands 


. Was 2 5 in that 


t-ch 
en Ter 


ect. 25. ch. 46. x 
. etits, to one A Khum for ninety tine Years, 
n ban Nite 5 e Kc rwertieth ler of Queen den 
70, 1% % The fat iq it to be nd Stig 
20 Co. 10. whe 7, Si Wil m eu the ſaid Bi 
te fai Others, for Forzing © of anot agua 


5 tiuder 840 * ate the twen — df Elis. i 

= ts, Nie of the id r Thomas Gre Sa 

Js Deet of Feoftriient * 1 his Ge t certain 

b Vie Rowland Hoy 8 Edward 7550 2 Fand their 
* certain which ws fn in Effe to * oi 


Marbiths the 50 a Heirs: 
; Pile 'df the' ting, ok the ſame oy 
By Was the Bil 12 ted. - "Xn now up! 


ting 'of the Cuuſe in the Star- chamber this 

- "theſe Doubts were moved upon the Statute of 5 Ein if 

: If one who is convicted of Publication of a Deed d 

_ Feoffment or Rent-charge, knowing the ſame to be 
2 - forged, again at another Day forge another Deed of 


5 Feeoffment, or Rent charge, if he be within the Cale of 


Felony within the faid Act (which Doubt 2 e f 
theſe Words (eftſoong) committed again an 
8 Offences.) And therefore it was objected, that 85 yl 
do commit again the ſame Nature of Offence, — 
were convicted of Forgery he ought to forge 
A on publiſh; Knowing, Cc. And if — 4.2 were con. 
Publifhiog, knowing, Sc. he - ought to 
again in Publication, knowing, Sc. and not in Forget, 
7 Mons) which is (iterum implieth that it ought © 


the — N ature of The u nd Doubt 
was 


TTT! A 


Mair XUE Sr Wen ene N / So 
ws, if e Man committed» wo Forgeries, the one in 31 of 3 
. and the other in 38, and he 17 aride of 1 
the laſt; if he may be now impeached for the Re Is 4 
1 mn * Ree Hour was convicted in 
HS. arterwards is cha with a new Forget "Ids 
5 Elis. if the Witneſſes — in Truth that 8 * 
ed after the firſt Conviction, if the Star- chamber hath 
Juriſdiction of it. The laſt 8 was, when Cutbert 
vorþ who never was convicted of Forgery before, if in 
ruth the Forgery was done, and ſo proved in 38 Elis, 5 4 
be might be convicted upon this Bill, becauſe that the | +. 
Forgery is alledged before that it was done. As to the 
* firſt and ſecond Doubts, it was reſolved by the two Chief 
Juſtices and the Chief Baron, that if any one be con- 
vided of Forgery or Publication of any Writing concerning 
Freehold, Sc. within the firſt Branch; or concerning Ins 
tereſt or Term for Yeats, c. within the ſeeond Branch, 
and be convicted, if afterwards he offend either againſt the 
fit Branch or ſecond, that the ſame is Felony : As if 
he forgerh a Writing concerning Intereſt for Years within 2 
the ſecond Branch, and be convicted, and afterwards hs | _ 
fogeth a Charter of Feoffment within the firſt Branch, 1 
e converſd, * that that is Felony, and that by expreſs pz 371 DO 
ords of Act; That if any Perſon or Perfons a 4 _ 


% 
1 


2 


hereafter convicted or condemned of any of the 
Offences (which Words, any of the faid ces; exter E 
to all the Offences mentioned before, either in the firſt | 4 
Branch, or in the ſecond Branch) by any the Ways of 1 
Means above limited, ſhall after any ſuch Convictlen or 

Condemnation, eftfoons commit or 4 any of ths 
kid Offences, in Form aforeſaid, which Words, Any of — 
ſaid Offences, Oc. do extend to the Nature of all the O 
ences mentioned in the firſt and ſecond Branches: But-if a 
pe forge a Writing in 3) of Elis. and afterwatds bs 
ege-another In 38 of Elis. yet it is not Felony, 14 | 
that he forgeth many-Writings one after the other, f 

by the expreſs Words of the Act, it is not Felony. The 
borgery, c. which is Felony by the AR, ought to bs 
ther Conviction or Condetnnation of a former * 
u to the third Doubt, it was reſolved, Phat the Al 
egation of the Time by the Plaintiff in the Bill, ſhall | 
we alter the Offence, but ſhall give unto the Couft Jus 
ndidion; but if it appeareth, to the Court, that ths 
forgery or Publication was after the Sentence, then 
be Court - ſhall ſurceaſe. As to the laſt Point, it was 7 
teſolved, That the Time of the Forgery is not mate _ 
tl, be it before or after the Offence in Truth com- 
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1 jr be commited, before the Brhibiing of the 
b Bill; but if the Date of che Writing ſuppoſed to be 
3 forged had been miſtaken, there the D t could 
A not be condemned of a Deed of another Date, for that iz 
* not the Offence complained of in the Bill, of which the 
. Court can give Sentence. . a; 
XIV. Paſch. 7 Jac. Regis. 


| "The "Caſe of Sewers. 
1 THE Caſe was, That there was a Cauſey or Mill. ſtank 
N gere I of Stone in the River of Dee and Giy of Cheſter, 
ee which Cauſey before the Reign of King Edward the 
* n. , 39 Firſt, was erected for the neceſſary Maintenance of cer- 
= 20-163- - tain Mills, ſome of the Kings, and others of the Sub- 
3 4 jects at the End of the ſaid Cauſey: And now a certain ; 
—_—. - ree was made by certain Commiſſioners of Sewer, 
4258 for a Breach to be made of ten Poles in Length in the 
=” faid Cauſey, which Cauſey as it was admitted by both 
4 Parties was erected. before the Reign of King Edward 
the Firſt, and ſo hath continued until this Day without 
| any Exaltation or Inhancing: And if by any Decree cf 
_ the Commiſſioners by Force of any Statute, any Breach 
—_ may, be made in that Cauſey, was the * And it 
= was referred by the Letters of the Lords of the Privy 
—_  . Council, to the two Chief Juſtices and the Chief Baron; 
=  -_ , and upon hearing of Counſel learned at divers Days 
and good Conſideration had in the Time of the ul 
Vacation, of all the Statutes concerning Sewers, and up 


en Conference had among themſelves, it was teſolved u 
_  - JJ > | 
_. t. Whereas it is provided by the Statute of Magul 


Cl barta, cap. 23. Quod omnes Kidelli degonantur de e- 
riero per Thameſiam, g Medeweiam &3 fer tous 
—_ Angl. niſi per Cofteram Maris. It was reſolved, That that 
| Statute extended only to Kidells, ſc. open Wears for th 

king of Fiſh, but To firſt Statute which extended 0 

pulling down, or abating of any Mills, Mill-ſtanks and 
auſeys, was the Statute of 25 E. 3. cap. 4. which AS 
RE apf 
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"Parr III. The Caſe of Sewers, © hs 
appointed ſuch only to be thrown down or abated,” which 
were- levied. or erected in the Reign of King Edward - © _ 
the Firſt, or after: But by the Statute made Anu. 1 H. 4. Page (3,5) 8 
cap. 12. upon Complaint in Parliament of the great Da- 2 
es which have riſen by the outragious Inhancing of 

Mills, Mill-ſtanks, and other Impediments made and. e- 
refed before the Reign of King Edward the Firſt : 
The faid old Mills and Mill-ſtanks were appointed b 
A then made to be ſurveyed, and ſuch as were found. 
I to be much-inhanced to be corrected and amended ;_ſa- 

| ing always reaſonable Subſtance of ſuch Mills, Mill- - 
Wears, - Oc. ſo in old Time made and levied : 
None of which Acts extended to the Caſe in Queſtion ; 
for that Cauſey was erected before the Reign of EA. 
ward the Firſt, and never exalted or inhanced after the 
Erection of it: And the Statute of 12 H. 4. cap. y. 
doth confirm all the ſaid Acts, and by them the Gene- 
rality of the Act of Magna Charta is reſtrained, 4s. by 
the ſaid Acts appeareth. And by the Statute of 23 3 
H. 8. cap. J None of the ſaid Acts as to the Caſe in ä 
Queſtion is repealed ; for firſt, the fame Act appoints 
the Manner, Form, Tenor, and Effect of the Commiſ- 
fion of Sewers, by which Power is given to the Com- 
miſſioners to ſurvey Walls, Sc. Fences, Cauſeys, Sc. 
Mills, Sc. and then to correct, repair, amend, pull down 
- or overthrow, or reform, as Cauſe requireth, according | 
to their Wiſdoms and Diſcretions; and therein as well ro hs 
ordain and do after the Foxm, Tenor and Effet of 
all and fingular the Statutes and Ordinances made be- 
fore the firſt of March, in the twenty-third Year of 
Henry the Eighth, as alſo to enquire by the Oaths of 
honeſt and lawful Men, Sc. through whoſe- Default the 
faid Hurts and Damages have happened, c. By which 
it appeareth, That the Diſcretion of the Commiſſioners 
was limited, ſczl. to proceed — to the Statutes _ 
ind Ordinances before made, c. and alſo to reform, 
repair, and amend the ſaid Walls, Sc. which by Eorce of that 
Word (ſaid hath Relation to the precedent Purview of 
the Act, ge. And further to reform; proſtrate and o- 
verthrow all ſuch Mills, Sc. and other Impediments and | 
Annoyances (aforeſaid) as ſhall be found by Inquifition .—- 
of by your Survey and Diſcretion to be exceſſive, i. e. "IL 
hurtful; which Word (aforeſaid) refers that Clauſe alſo 
to the precedent Purview, eil. ſuch. Impediments and 
Annoyances as are againſt the Statutes and Ordinances 
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before made. Alſo it is further provided by the ſame 
AQ, That all and every Statute, Act, and Ordinance * 
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s preſent tt, nor heretofore 
- repealed; ſhall from henceforth ſtand and be" gone. und 
| | for Ever, But the ſaid Acts of 25 3. and 

1 H. 4, are not contrary to any Clauſe of that Act, nor 
were repeated before : And always ſach Conſtruction 
dught ta be made, that one Part of the Act raay 2. 
| wirh another, and all to Rand together; and if 
. bey had intended à Repeal of · the ſaid former Acts, they 
Would not have repeated them by ſnch- general and 


doubtful ' Words, when they concerned the Inberitances 


to this «Reſolution we 


of many Subjects: And according 
certi 
" tetes of 25 E. 3. and- 1 of H. 4. remained yet in Force; 
 gnd that the 12 given by the Commiſion of 
Sewers did not extend to Mills, Mill-ftanks, Cauſeys, 
De, etefted - before the Reign of King Ed. 1. unleſs that 
they haye been inbanced and exalted above their for- 
mer Height, and thereby made more prefudicial, Cc. 
In Which Caſe they are not to be overthroun or fub- 
— but to be felbemed by abating the Exceſs and In- 
hancement only. | >" 
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e XIV. Tria. 7 Jac. Regi. 


Th e Caſe Pe Modo Decimandi, and of Pro 
'* bibitions debated. before the King's Me. 
19% We ee 


7) Ehard Bancroft Archbiſhop of Canterbiiry, accomps- 
R nied with the Biſhop Fr London, the Biſhop of 
Bath and Wells, the Biſhop of Rochefter, and divers 
Doctors of the Civil and Canon Law, as Dr, Dunn, Judge 
of the Archives; Dr. Benner, Judge of the Prerogative, 
Dr. Fames, Dr. Martin, and divers other Doctors of 
the Civil and Canon Law, came attending upon them 
to the King to Whitehall the Thurſday, Friday, and 


where the Chief Juſtice and my ſelf, Daniel] vate 


, k a As 4 
” 1 3 a 
n * * 
2 


XIII. 


the Premiſſts or any bf them, 


fed the Lords of the Council, that the ſaid 6. 


oh 


eee R 


as, and Filligns Judge -, , — _ 
> Command of the King attended 12 551 
6 dein 5 by his N 3 

wall ting at the ble, ſpake 7 2 moſt 27 3 
Eſſect; . 


excellent rei 1 this X 
255 e | 
T ice 4 empor W 1 
not have any cet Zaws, which 1 2 ba judicial 4 


y 1 in the Times he Kings of England be- 
fore 25 zo be forgatten, * to . ecution. 


Aid b as upon the Contentions between the He- 
chſigſti - and Temporal. force great Trouble, 17 , 
mence, aud L 


Loſi may ro the Subjefts of 

Parts” 2 when the ror ariſeth OE | 

25 20 w of IE Courts ' 0 f ordinary Fuſtice ; and le- 5 
Head of ice immediately 1 5 


n 3 to m 
72 72 both Sides, wwhen no private Caſe, but when the 


of . 1 Cops are drawn in Dueſtion, 
1 3 þ all my Suljects, ES oat 
the it 2 1 the Ghee of a King, which GM | * x 
bath committed to me, to hear the Controverſies be: | 2 
en the Bifbops and other of his Clergy, and te 
* of Me Laws of England, and to take Order, | 
bar for the Good and, Quiet of his Subjefts, that the | 
— 40 not incroach upon the other, but that every them, ; 
* 22 wit hin their natural and local Furif- £ 
withous roachment or Uſurpation the one u . 13 
4 other. _ ſaid, * the only Queſtion th "MY 
tv be diſpu Parſon, or a Vicar of a Pari 
ſueth 8 0 = Pariſh in the Spiritual Court dg 
Tithes in . 2 Lay- fee, and t | Defendant all ; 
; 2 3 ription, De Modo Decimandi, 1 K 
uſtam or ia = Ay De Modo' Decimandi, ſhall 
5 and „ before the ro r | 


Me and C Cant of .our > Judges th s,, and that he 
d hear the Authorities i in the Law wag we had io 
parrant | 9 Proceedings in Granting of a dachi 0 2 | | 
Modo Decimandi. But the Archbiſhop | | 
—— eeled before the King, and deſired 9 
that he would hear him and others who are — * to | _ 
in the Caſe far the Good of the Church of Eng- 
%; and the Archbiſhop himſelf inveighed much a- 
Halt two 0 Things: I, Thats. 4 Modus Decimandi ſhould = 
a 
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Tie Caſe De Mode Decimandi: Parr Xt 


inveighed much againſt the precipitateand haſty Tr 
| Frcleſiaſticis And that both Juriſdictions as 


bach lately publiſhed, I omit as impertinent: and he made 
five Ra, why they ſhould try à Modum Dec imandi. 


ſter, fo. 58. _ non eſt conſonans Yationi, quod cogniti 


* - geeefſarit in Curia Chriſtianitatis impediatur ubi copnitio 


tere. And the principal Cauſe is Right of Tithes, and the 
Plea. of Modo Decimandi founds in Satisfaction of Tithes; 


'the Right of Tithes a rralning to them, the Conuſance 
of the Bar of Tithes, which he 


in the ſecond Part of my Reports, and 8 E. 4. 14. that 
they would not accept of any Plea in Diſcharge of Tithes ig 
the Spiritual Court, he ſaid, that they would allow ſuch 
Pleas in the Spiritual Court, and commonly had allowed 
them; and therefore he ſald, that that was the Myftery 


and humbly defired the Reformation of that Error, for 


be Triers of their pwn - Cuſtoms, if a Modus Decimans 


, Nical 
in their Anſwer to certain Objections made by the Archdi 


ſame is of Eccleſiaſtical Conuſance ; and by Conſequence! 
Right of Tithes be of Eccleſiaſtical Conuſance, and the d 
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fried by a Jury, becauſe that they themſelves claim mon 
or *Iefs 5 Modum Decimandi ; fo « in Effect th were 
Triers in their own Cauſe, or in the like Caſes. 2. He 
als b 
urles, and after him Dr. Benner, Judge of the gative 
art, made a large Invection againſt ra el in Cans 


ell Ecclefia- 
; but all 
Ridley 


ftical as Temporal were derſved from the 
that which he ſpake out of the Book which 


And the firſt and principal Reaſon was out off the Rey|. 


Cauſe princifalis ad forum Eccleſiaſticum noſtitur peri. 


and therefore the Conuſance of the original Cauſe, ( ſcil.) 


aid was but the Acceſlary; 
and as it were dependant upon ir, appertained alſo to them, 
And whereas it is ſaid in the Biſhop of Wincheſter's Caf, 


of Iniquity founded upon a falſe and feigned Foundation 


the wn allow. Modum Decimandi being duly provel 
re t em, | pet G * i | * 
2. There was great Inconvenieney, that Laymen ſhould 


ſhould be tried by Jurors ; for they ſhall be upon the Mur 
ter Jurors (i. e. Judges) in their own Cauſe, | i 
3. That the Cuſtom De modo Decimandi is of Eccle m 
ſtical Juriſdiction and Conuſance, for it /is a Manner lie 
Tithing, and all manner of Tithing belongs to Ecce Anc 

Furifaiion ; and therefore he ſaid, that the Jud 


_ of Canterbury, have confeſſed, that Suit may be h Ae 
in Spiritual Courts pro modo Deoimandi; and therefore ti 


Mall be tried before the Ecclefiaſtical Judges: For if th 


tisfaction alſo for them of the ſame Juriſdi Aion, the ſavy 
nell pe tried in the Eccleſiaſtical Cour, © 
* ; * ; a * a 3 - : h | 
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pix XIII. of Prohibitions, debated; K. 
In the Prohibitions of Modus Decimandi Averment is 4verment. | 
taken, That although the Plaintiff in the Prohibition offer- 8 LI 
ech to prove Modum Decimandi, the Eccleſiaſtical ***** 
** refuſe to allow of it, which was confeſſed 6 
to be a good Cauſe of Prohibition: But he ſaid, would 
allow the Plea De modo Decimanai in the Spiritual Court, 
and therefore ceſ/ſante canſa ceſſabit & effeftus, and no Pro- 
bibition ſhall lie in the Caſe, | 7 * _— 
5. He faid, That he can ſhew many Conſultations +7 4 
in the Cauſe De modo Decimandi, and a Conſul- 
tation is of greater Force than a Prohibition; for Con- 
fultation, as the Word imports, is made by the Court 
with Conſultation and Deliberation. And Zacon, Solici- 
tor General, being (as it is faid) aſſigned with the Clergy 
by the King, argued before the King, and in Effe 
ſud lefs than Dr. Bennet ſaid before; but he vouched 
1 R. z. 4. the Opinion of Huſſey, when the Original 
. * to begin in the Spritua] Court, and afterwards a 
Thing cometh in Iſſue which is triable in our Law, Page [39] 
Met it mall be tried by their Law: As if a Man ſu- 39. 
m, eth for a Horſe devifed to him, and the Defendant 
iſe, ich, that the Deviſor gave to him the ſaid Horſe, the 
hat WH fame ſhall. be tried there, And the Regifter 5) and 58. 
zu Man be condemned in Expenſes in the Spiritual Court 
uch er laying violent Hands upon a Clerk, and afterwards the 
vel Dclendant pays the Coſts, and gets an Acquittance, and 
tery er the Plaintiff ſueth him gu his Acquittence for the 


on, s, and he obtains a Prohibition, for that Acquittances 


* C 
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for end Deeds are to be determined in our Law, yet he ſhall 

wel hare a Conſultation, becauſe that the Principal belongeth = 
them, 38 E. z. 5. Right of Tithes between two ſpiritu - 

ould Perſons ſhall be determined in the Eccleſiaſtical Court. : 

n d 33 E. 3. 6. where the Right of Tithes comes in De- _— 
hate between two ſpiritual Perſons, the one claiming the © 2 


likes as of common Right within his Pariſh, and the other. 
ming to be diſcharged by real Com poſition, the Eecle- 
Walticaf Court ſhall have Juriſdiction of it. 

And the ſaid Judges made humble Suit to the King, 
bat for ag much as they perceived that the King 
bis Princely Wiſdom did deteſt Innovations and No- 
ties, that he would vouchſaſe to ſuffer them with 
gracious Favour, to inform bim of one Innovation and 


| welty which they conceived would tend to the Hindrance 7 
e good Adminiſtration apd Execution of Juſtice within 
* 1 Realm, ky ö 8 
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Te Caſo De Modo Decimandi, Paxr III 

* Tour Maj " ſor the , at Zeal which have to 
+ . . Juſtice, forthe due niſtration thee? ha, con- 
|  _ Kituted and made fourteen Judges, to whom you hang 
committed not only the Adminiſtration of ordinary Juſtice 

of the Realm, but crimina leſs Majeſtatis, touching your 
Royal Perſon, for. the legal Proceeding : Alſo in Parla- 

ment -we are by Writ, to give to your Majeſty 

and to the Lords of the Parliament our Advice and 

Council, when we are required: We two Chief Juſtices fit 

in che Ster-Chamber, and are oftentimes called into the 
Chancery, Court of Wards, and other High Courts of Ju- 

Nice : We in our Circuits do viſit twige in the Year 

your Realm, and execute Juſtice according to your Lays: 

and if we who are your Publick Judges receive any Dimi. 

A nution of ſuch Reverencè and Reſpect in our Places, 
which our Predeceſſors had, we ſhall not be able to do you 

ſiuch acceptable Service as they did, without having ſuch 
Reverence end Reſpeft as Judges ought to haye. The 
Sate of this Queſtion is not in ſtatu deliberativo, but 
Ain flatu judicial; it is not diſputed de bone, but de der 
of non de Lege fienda, ſed de Lege lata; not to frame gr 
deviſe new Laws, but to inform your Majeſty what your 

Law of England is: And therefore it was never ſeen 

before, that when the Queſtion is of the Law, that 

pour Judges of the Law have been made Diſputants 

with him who is inferior to them, who Day by Day plead 

before them at their ſeveral Courts at Weſtminſter 

and although we are not afraid to diſpute with Mr. Zennek 

and Mr. Zacon, yet this Example. being prime impreſu 

nit, and your Majeſty deteſting Novelties and Innoyati 

ons, we leave it to your Grace and Princely Conſidetatiot 

| whether your Majeſty will permit our anſwering in hoc ſtat 
Judiciali, to this Charge upon your Publick Judges of the 

Realm? But in Obedience to your Majeſty's mand 

We, with your Majeſty's gracious Favour, in moſt humble 


: 


EG Z Manner will inform your Majeſty. touching the "mr ju 
; — which we, and our Predeceflors before us, baff 
#33 entimes adjudged upon judicial Proceedings in yo | 


Courts of - Juſtice at Weſtminſter : Which Judgment 

i cannot be rev or examined for any Error in Law 

Page [4,0] if * not by a Writ of Error in a more high and ſuprean 
: Court of Juſtice, upon legal and judicial Proceedings: An 
that is the ancient Law of England, as appeareth by t 

Statute of 4 H. 4. cap. 22. . 7,70 | 1 4 

And we being commanded to proceed; all that whid 

was ſaid by us, the Judges, was to this Effect, That th 

Trial De Modo Decimandi ought to be by the Con 


j 


Nr _ 5 15 3 AG. K 
of twelve Men, it th in ba 
e wy. «ba : © = fd R 
7 laſtly, by infinite Judgments 9 judicial 
— long Times paſt wirhout any — 


tion 
But mt 11s to fer, What i is 4 Modus Deciznndi 1 Modus 
mani is, when La Tenements or Hereditaments mandi 


wal certain Sum, or other Profit, be Etc me 'out 'of 


the Parſon his'S 
1 1p ch ie in kind in ſuch a Th 


Dichar of all 
2 ee of Ting Jo. now confeſſed by the other Party 
p be good Bar of 'Tithes in kind. - 

4 That Modus Decimand: ſhall be tried by the Common 
Law, that is, that all Satisfactions given in Diſcharge of 
Ades, ſhall be tried by the Common Law: And there- 
e put that which is the moſt common Cale z That the 
lord of the M or of Dale to give to the Parſon 
" 2 in full Satisfaction and Diſcharge of all Tithes 

and renewing within the Manor of Dale, at the 
Feaſt Tt of Zu ter: The Parſon ſueth the Lord of the Manor 
{Dale for his Tithes of his Manor in Kind, and he in 
rfcribes-in manner ut ſuprs : The Queſtion is, if the 
ofthe Manor of Dale may u that have a Prohj- 

v for if the Prohibition lieth, chen the Spiritual Court , 
gt not to try it 3 for the End of the Prohibition is, That 
ky do not try that which belongs to the Trial of the 

anon Law; the Words of the Prohibition being, that 
key would — the ſame ad aliud e mn. 

Fl The Law of Zrgland is divided into 3 
Kkatute-Law, and Cuſtoms of England; and there- 
Ethe Cuſtoms of Euglaud are to be tried by the Pe 
IK the Law of Znugiand doth appoint. 
Kkeendly, Preſcriptions by the Law of the Hol 1 
che Common Law, differ in the Times of Limita- 
— therefore Preſcriptions and Cuſtoms of E 2 
be tried by the — Law. See 20. H. 6. 
E z. Furiſdiftion 28. The Biſhop of Macher 
wht a Writ of Annpity againſt the Archdeacon of Sur- 
nd declared, how that he and his Anceſtors were ſei- 
% Hands of the Defendant by Title of 9 
the Defendant demanded Judgment, if the Court 
| hold Juriſdiction being between Spiritual Per- 
Ve. Stone Juſtice, Be aſſured, that upon Title af 
ob we will here hold Juriſdiction; and upon 
y Chief Juſtice gave the Rule, Anſwer over: 
vhich! it follows, that if * Decimamdi, * 


Mbdus Deci- 


have been 22 to the Parſon and denn or an an. 25 U Watſon's 
gs 


Fs 
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Fo. - The Cao De Mado Deeimandi, Paur III 
r great Zeal which you hore ©, 
2 Rn Juſtice, for the due ſtration 4 con- 


committed not only the Adminiſtration of ord Juſtic 


N 

L 

go 0 BY , 
mine and made fourteen Judges, to whom you hay 4 

b pdf the Realm, but crimina leſ# Majeſtatis, rouchin Your l 


| Royal Perſon, for. the legal Proceeding : Alſo in Paris. WY. 
= ; ment we are called by Writ, to give to your Majetty Wi: 
_ and to the Lords of the Parliament our Advice ans 
*% 7 Council, when we are required: We two Chief Juſtices f:. 


in the Star- Chamber, and are oftentimes called into the MW 

Chancery, Court of Wards, and other High Courts of Jy. 

= Nice : We in our Circuits do viſit twige in the Yer 

W your Realm, and execute Juſtice according to your Lays; 

= | and if we who are your Publick Judges receive any Dimj- 

= * . nution of ſuch Reverencè and Reſpect in our Places, 

1 Which our Predeceflors had, we ſhall not be able to do yay 

—_. ſuch acceptable Service as they did, without having ſuch 

Reverence and Reſpeft as Judges ought to have. The 

Sete of this Queſtion is pot in ſtaru deliberative, but 

An flatu judicialt; it is not diſputed de Bono, but de wry, 

=—_  _ nom de Lege fienda, fed de e lata; not to frame « 

„„ deviſe new Laws, but to inform your Majeſty what yout 

L = Law of England is: And therefore it was never ſen 

_— - before, that when the Queſtion is of the Law, thy 
_— pour Judges of the Law have been made Diſputed 

1 | with him who is inferior to them, who Day by Day pe. 

before them at their ſeveral Courts at Weſtminſter 

and although we are not afraid to diſpute with Mr. Senf n 

and Mr. Zacon, yet this Example. being prime impreſk 

ou nig, and your Majeſty deteſting Novelties and Innorat 

. ons, we leave it to your Grace and Princely Conſidetatiq 

| whether your Majeſty will permit our anſwering in hoc { 


judiciali, to this Charge upon your Publick Judges of hi * 
| Realm? But in Obedience to your lage . one 


be We, with your Majeſty's gracious Favour, in moſt humb 
1 Manner will inform your Majeſty. touching the 
a 2 which we, and our Predeceſſors before us, bal 
entimes adjudged upon judicial Proceedings in yd 
Courts of - Juſtice at Meſtminſter: Which Judges 
"A ” —_— 8 2 examined for 7 Trove i Ia 
Pare [a0] If “* not by a Writ of Error in a more high and ſupte 
86 [40] Court of Juſtice, upon legal and judicial Procopdingx: ay 
that is the ancient Law of England, as appeareth b) 
P ⏑ Y mm ̃ñmàꝓ 

And we being commanded to proceed; all that wii 

was ſaid by us, the Judges, was to this Effect, That 

Trial De Modo Decimandi ought to be by the Cul | 
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ury * Men, it appeateth in one M 
"121 by ih Ce Common ie ae eee ue 
. long Times — any ö — "== 

al ie to fee, What f is 2 \ Modus Decimandii Modus 
% mami is, when La Tenements or Hereditaments Midas Dec | 
boy bern given to the Þ n and his Sutceſſore, or an an- Se Watſon's 4 
certain Sum, or other Prot, . Time out of Clergyman, '*Y 
Mi ſid, to che Parſon and bis n Tie .Sati " M's "2 
d Diſcharge « 75 all the Tiches in Kind in \ ſuch a Place; 1 
Manner of Tithing is now confefled by che other Party 
» be n good Bar of 'Tithes in kind. = 
L That Modus Decimandi ſhall be tried by the Common 
V that is, that all Satisfaction given in Diſcharge of x 
thes, ſhall be tried by the Common Law : And there- 
put that which is the moſt common Caſe $5 That the 
rd of the M or of Dale preſcribes to give to the Parſon 
45, yearly, in full Satisfaction and Diſcharge of all Tithes 
ing and renewing within the Manor of Dale, at the 
alt of Eaſter: The Parſon ſueth the Lord of the Manor | | 
Dale for his Tithes of his Manor in Kind, and he in r 
ceſcribes in manner ut ſußras: The Queſtion is, if the 55 4 
plot the Manor of Dale may that. l 5 1 
n for if the Prohibition lieth, then the Spiritual Co 
got to try it 3 for the End ot the Preh ĩbition is, 3 
E not try that which belongs to the Trial of the 
1 Law; the Words of the Prohibition being, that 
\ would = the ſame 4d aliud e mn. ö 
ut, The Law of Prgland is divided into OLE 
\ Stature-Law, and Cuſtoms of Exgland; and there- 
the Cuſtoms of Eygiand are to be tried by the Trial 
kn the Law of Euglaud doth appoint 
kadly, Preſcriptions by the Law of the Hol oly Church, 
the Common Law, differ in the Times of Limita- 
and therefore Preſcriptions and Cuſtoms of England | 
lhe tried by the Common Law. See a0. H. 6. fol. 17. —4 
2 . Furiſdiftion 28. The Biſhop of Mancheſler 4 
Wht a Writ of Annpity againſt the Archdeacon of Sur-  * 
14 declared, how — he and his Anceſtors were ſei- 5 
bythe Hands of the Defendant by Title of 3 
11 Defendant demanded Judgment, if the Court 
hold Juriſdiction being between Spiritual Per- 
Cc Stone Juſtice, Be aired, that upon Title af 
on we will here hold Juriſdiction; and upon 
My Chief Juſtice gave the Rule, Anſwer over: 
b which it follows, that if a Modus Decimamdi, which 
£585 | | ; 18 
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. Page (41) tual erſons, ſhould be tried by the Common Law. 7, 


** * "IC ed A er And 2 
P - þ4 g * WY ry % , \ P 8 * 5 
L 7 * k 0 * L a q * p y ” 


0 i 1 o 4 * = "a o 
* * — * f PP » - 
2 = 


- » * * * * vs * 10 1 
de Q De Modo Decimandi, Parr XIII 
bate between ſpiritual Perſons, that the fame ſhall be tried 
| Here : Fer the Rule of the Book is general, ( eil.) u 
' Title of Preſcription, We will hold Juriſdiction, and thut 
bs fortified with an Aſſeveration, Know aſſurealy; as if he 
mould ſay, that it is ſo certain, that it is without Queſtion 
32 E 3. Furiſa. 26. There was a Vicar who had only 
_ Tithes and Oblations, and an Abbot claimed an Annuin 
or Penſion of him by Preſcription : And it was adjudge; 


Preſcription, although it was betwixt ſpit 


ns, 
22 H. 6. 46 and 47; A Preſcription, that an Abbot Tim 
out of Mind had found a Chaplain in'his Chapel to ſay Di 
vine Service, and to miniſter Sacraments, tried at the Con 
mon Law. . AT * 
3. See the Record of 25 H. 3. cited in the Caſe of 1 
- aus Decimandi before; and ſee Regiſter fol. 38. whe 
Lands are given in Satisfaction and Di Charge of 'Tithes, 
-  4.See the Statute of Circumſpecte agatis, Decimæ debit, 
eu conſuete, which proves that Tithes in Kind, and 
Modus by Cuſtom, Ec. differ. | 1 
J. 8 E. 4. 14. and F. N. F. ar. G. A Prohibition lie 
for Lands given in Diſcharge of Tithes. 28 H. z. 9 
There Suit was for Tithes, and a Prohibition lieth, « 
ſo abridged by the Book, which of Neceſſity oug 
; - be upon Matter De Modo Decimandi, ot I 
r 4 | ; 
| | 4.7 E 6. 79. If Tithes are ſold for Money, by 
Sale the Things Spiritual are made Temporal, and 
in the Caſe De Modo Decimandi, 42 E. 3. 12. agre 
J. 22 E. 3. 2. Becauſe an Appropriation is mixt » 
the Temporalty, (ſcil.) the King's Letters Patent, the; 
ought to be ſhewed how, Oc. otherwiſe of that which 
meer Temporal: And ſo it is of real Compoſitie 
which the Patron ought to join. Vide 11 H. 4. 83. 
pofition by wo that the one ſhall have the Ti 
'and the other have Money, the Suit ſhall beat 
— Fre 
& © Secondly, By Acts of Parliament. 
1. The faid Act of Circumſpecte agatis, which gi 
Power to the Ecctefiaſtical Judge to ſue for Tithes due 
in Kind, or by Cuſtom, i. e. Modus Decimandi: So 
Authority of that Act, although that the yearly 
ſoundeth in the Temporalty, which was paid by Cult 
Diſcharge of Tithes, yet becauſe the ſame cometh f 
Place of Tithes, and by Conſtitution, the Tithes are « 
ged into Meney, and the Parſon hath not any R4l 
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par XIII. and of Probibitions, debated, 8c; 
6 the ſame; which is the Modus Decimangi at the Com- . 
mon Law; for that Cauſe the Act is clear, that the fame — 
vs Doubt at the Common Law : And. the Statute of 
trriculi Cleri, cap. 1. If corporal Penance be changed inn Fo 
jonam pecuniar iam, for that Pain Suit lieth in the Spiri- 23 
u Court: For ſee Mich. 8 H. 3. Ror. 6. in Theſaur. 

1 Prohibition lieth = eo quod Rector de Cheſterton — a 
witit ds Hugone de Logis de certa portione pro Decimis 15, 1 
Mlendinurum 4 fo as it appeareth, it was a Doubt be- Polt. 70, 

tre the ſaid Statute, if Suit lay in the Spiritual Court De Foſt 47, &c. 
% Decimandi. And by the Statute of 27 H. 8. cap. 

0. it is provided and enacted, That every of the Sub- 

jets of this Realm, according to the Ecclefiaſtical Laws of * 

de Church; and after the laudable Ulages and Cuſtoms 

of the Pariſh, Oc. ſhall yield and pay his Tithes, Offer- 

nos, and other Duties: And that for Subſtraction of any 
ihe ſaid Tithes, Offerings, or other Duties, the Par- 
bn, &c. may by due Proceſs of the King's ' Eccleſiaſtical. 
Laws, convent the Perſon offending. before a competent 

1755 having Authority to hear and determine the Right 
Tiches, and alſo to compel him to yield the Duties, 

Le, as well Modus Decimandi, by laudable. Uſage or Cu- 

bm of the Pariſh, as Tithes in Kind: And with that in 

Is agrees the Statute of 32 H. 8. cap.7. By the Sta- 

lite of 2 E. 3. c. 13. it is enacted, That every of the King's 1 
beds ſhall from henceforth, truly and juſtly, without 
Inud or Guile, divide, Gc. and 2 manner of their 

rial Tithes in their proper Kind, as they riſe * and hap- op, 6 | 
en in ſuch Manner Form as they have been of Rig t 8e (42 (- 3 
Fielded and paid within 40 Years next before the Making ; 
this AR, or of Right and Cuſtom ought to have been 

d. And after in the ſame Act there is this Clauſe and 
toviſo, Provided always, and be it enacted, That no Per- 

0 ſhall be ſued, or otherwiſe compelled to yield, give, 
My any manner of Tithes for any Manors, Lands, _ 
nts, or Hereditaments, which by the Laws and Statutes 
this Realm; or by any Privilege or Preſcription, are not 
urgeable with the Payment of any ſuch Tithes, or that be. 
charged by any Compoſitions real. And afterwards, there 18 I 
mother Branch in the ſaid Act; and be it further enacted, 7 
at if any Perſon do ſubſtract or withdraw any manner ; 
Tirhes, Obventions, Profits, Commodities, or other 

ities before mentioned (which extends to Cuſtom of 

thing, 1. e. Modus Decimandi, mentioned before in 

> AQ, Sc.) that then the Party fo ſubſtracting, 

may be convented and ſued in the King's Ecclefiaftical - 

art, Ge. And upon the ſaid Branch, which is in the Ne- 

ure, That no Perſon ſhall be ſued for any Tithes of any 
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See Lib. Entr ——r5r hs. a Prohibition lieth 18 f. Aud yet 
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ö . a De Mods eee bir K XIII. 
| | Lands which gre not chargeable with the Payment | 
Tithes by gy iv Statute, , Privilogs, ore erode 


: of Parliam 
Se poi any pita 


be it Temporal or 8 
do any Thing temporal or ſpiritual, if the Garurbow 


x „ Prohibited heth : As upon the Statute 4s arti. 

_ exlis ſiper Cartas, ca. 4. Ruod communis Placita non (4. 
neutur in Scaceario: A Prohibition lieth to the Court a 

| Enchequer, if the Barons hold s Common Plea there, 

in =_ — — 18). J. So upon the — of 


2. rod ſunt eXaminationi 
nrur Fo 2 3 4 e e biber lieth to the juten 


n the Statute of Articuli ſuper Car- 

Plot for gu Confirm Caſtr. Dover, uon teneat 
7 quod uon tangit Cuſtodiam Caſtri R 

+ 135. 66 the ſame Statute, cap. 3. uod Senef 

s Mart s non teneant Placita de libero tenement, 


Lai edt dd R 
, - * _ 


50. a Prohibi- 
was u 


none of theſe Statutes, is any Prohibition or Suberſda 
=_ n So upon the 8u 


.2. Cap. 3. 1 R. 2. cap. 2. 2 H. 4. cap. 11. b 
ee 2 


ntable by the La 


1 gm 


— Diff 

N — 5 if ” Eccloſialtical 72 when * 1 which de 
n. Adel s before him 4 1s meer Eciichaftical denieth 229 
ain + 


revs, nd . rage 3 and yet no Prohibition by any e ords is give 
e by im. by the Stazute. And upon the — _ the Caſe wi 
licati in 4 E. 3. 39. Pierce Pecam took Letters of Adminiſt 
See in Co. tion of the Goods of Roſe Brown of the Biſhop of Loni 
and afterwards T. T. ſued to Thomas Archbiſhop of Cant 
bury, That becauſe the ſaid Roſe Brown bad Goods with! 
| his Dioceſe, he prayed Letters of Adminiſtration to be col 
1 mitted to him, upon which the Biſhop ted him Lettet 
of Adminifration, and . afterwards * T. T. libelled in 4 

Spiritual Court of the Archbiſhop in the Arches 450 
Pierce Peck bam, to whom the Biſhop of London had con 
1 guts 
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7 KIT. 4nd of Probibitions, debated; E. · 
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- ACCOramg to the laid . Statute, 2 
n of the Libel exhibited againſt him, and Lav yoby 


have it, and "thereupon he ſued a Prohibition, and upon 
that an Attachment: And there Caresby Serjeant moved 
the Court, that a Prohibition did not lie, for two Caules : 
. That the Statute gives that the Libel ſhall be delivered, 
dit doth not ſay that the Plea in the Spiritual Court ſhall 
krteaſe by Prohibition. 2. The Statute is not intended of 
Matter meet = as that Caſe is, to try the Preroga- 
L 


wie and the Liberty of the Archbiſhop of Canterbury and 
the Biſhop of Tondon, in committing. of Adminiſtrations. 


Libel according to the Statute, you do Wrong, which Wrong 

k 2 temporal Matter, and puniſhable at the Common Law; 

i therefore in this Cafe the Party ſhall have « ſpecial : 
Prohibition out of this Court, reciting the Matter, and the 

ſtature aforeſaid, commanding them to ſurceaſe, until he 

hid the Copy of the Libel delivered unto him: Which Caſe 

k efitonger Caſe than the Caſe at the Bar, for that Statute 


b the Negative, /ci/. That no Suit ſhall be for any Tithes 6g. 
Wany Land in Kind where there is Modus Decimandi, for 

that is the Effect of the fard AR, as to that Point. And al- 

hays uſter the {aid AR, in every. Term in the whole Reigns 

of Kitig E. 6. Queen Mary, and Queen Elizaberh, until 

lh; Day, Prohibitions have been granted in Canſa Mod: 
Drrimandi, and Judgments given upon many of them, and 

Wl the ſame without Queftion made to the contrary. And 
wordingly all the Judges reſolved in ) E.6. Dyer 79. \ Er 


Janmuni obſervantia non eft recedendum, & minime mu- 

Mu ſunt guæ certam habuerunt interpretationem. 

And as to the firſt Objection, that the Plea of Modus 

Weimand: is but acceſſary to the Right of Tithes; it was 

red, that the ſame was of no Force, for three Cauſes. s 

. In this Caſe, admitting that there is a Modus Deci- A Modus ex- 
d, then by the Cuſtom, and by the AR of 2 E. 6. uber 
Ahe other Acts, the Tithes in Kind are extinct and diſ- Antea 13, 14, 
aged; for one and the fame Land cannot be ſubject to 16. N 
Manner of Tithes, but the Modns Decimanii is all the 

be. with which the Land is chargeable: As if a Horſe 

Uther Thing valuable be given in Satisfaction of the 


Wed, that . e Modus Decimandi began at the firſt by 

l Compoſition, by which the Lands were- diſcharged of 

Tiches, and a yearly Sum in Satisfaction of _ ” | 
| | gn 


And there Danby Chief Jaftice, If you will not deliver tte 


in the Affirmative, and the faid Act of 2 E. 6. cap. 1 3. is See 2 Inſt, 6,8, 


Miemporanea expoſitio oft optima & ſortiſſima in lege, & [5 
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ty, the Duty is extinct and gone: And it ſhall be in- =. 
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man, than for twelve Men ſworn to give their Verdict y 


eu. 


1 


* 


8 | N R 8 Þ. 
m Eaſe: Do Mods Declmand, Paar x17 

_ figned to the Parſon, Cc. 80 as in this Caſe there is nel. 
"= Principal nor Acceflary, but an Identity of the fame 

: > The Statute. of 2 E. 6. being a Prohibition in it fc 
and that in the Negative, if the Ecclefiaſtical Judge doth 
ga againſt it, a Prohibition lieth, as it appeareth clearly before, 


24. B. Where the original Cauſe is the Spiritual, and ti 
proceed upon. a Temporal, a Prohibition ſieth. See 396 


vers Cauſes: - , 
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3. Although that the Rule be general, yet it appegreth 
by the Regilter it ſelf, that a Modus Devimandi i, ou of 
it; for there is a Prohibition in Cauſa Modi Decimanii, 
when Lands are given in Satisfaction of the Tithes. 

As to the ſecond Objection, it was anſwered and refil 
ved, That that was from, or out of the Queſtion ; for fla 
tus e non eſt * deliberativus ſed judicialis, what 
was fit and convenient, but what the Law is: And yet i 
was faid, It ſhall be more inconvenient to have an Fcclef 
ſtical Judge, who is not ſworn to do Juſtice, ' to give Se 
tence in a Caſe between a Man of the Clergy — a Lay 


on Hearing of Witneſſes viva voce, before an indifferes 
Judge, who is ſworn to do Right and Juſtice to both! 
ties : But convenient or inconvenient is not the Queſtion 
Alſo they have in the Spiritual Court ſuch infinite Excey 
tions to Witnefles, that it is at the Will of the Judge wi 
which Party he ſhall give his Sentence. 

As to the third Objection, it was anſwered and reſolved 
Firſt, That ſati gfactio pecuniaria of it ſelf is Temponl 
But for as much as the Parſon hath not Remedy pro Me 
Decimandi at the Common Law, the Parſon by Force 
the Acts cited before might ſue pro Modo Decimandi 
the Ecclefiaſtical Court: But that doth not prove, That 
he ſueth for Tithes in Kind, which are utterly extin& u 
the Land diſcharged of them, that upon the Plea De M6 
Decimandi, a Prohibition ſhould not lie, for that with 
all Queſtion it appeareth by all that which before | 
been laſd, that a Prohibition doth lic. See alſo 12 1 


22 E. 4. Conſultation, That Right of Tithes which 

_meerly Eecleſfiaſtical, yet if the Queſtion ariſeth of the 

mits of à Pariſh, a Prohibition lieth : And this Caſe d 

Limits of a Pariſh was granted by the Lord Chand 
and not denied by the other Side. by 

As to the fourth Objection, that an Averment is t 

of the Refuſal of the Plea De Modo Decimandi; it 


anſwered and reſolyed, That the ſame is of no Force fi 


— 


— OO . Aha. — ·˙WA - \ 
* * * 4 * * 


* n * 9 yy 
* N Y 0 * ” hs \ on” F | * 
1 . 9 4 : 1 * 7 * *. % 
W q = TY a 


e ä * + , * 
"IS n , IX _ 4 ; bal 
© boo * „ . 2 

4 : : pu * 7 Y & 
n © = , * wal, : 7 8 ey 
2 b . . r 3 I - = 
©. LH 
p - ' = 
a % . 4 _ 


* 


A 
ab 


bibi 


ion, dl 


have the Trial 4e Sce the P — 
tance f ſuch 3 * = 
_ and not of Prohibition : Cl nn _— 
tvorce, Hereſy, Simony, Sc. 735. * © 
be pleaded there, and the Plea refuſed, the ſame gives no Watſon's —4 ; U. 
Cauſe of Prohibition: As, if they deny any Plea, meer Spi- 54, 5. 3% b OM 
titual Appeal, and no Prohibition lieth. | p. 536, a 
3. From the Beginning of the Law, no Iſſue was ever 
taken” upon the Refuſal of the Plea in Cauſa Modi Deci- 
mandi, nor any Conſultation ever granted to them, becauſe 
they did not refuſe, but allowed the Plea. 2 | | 
4. The Refuſal is no Part of the Matter ifſuable or ma- 82 
terial in the Ples; for the ſame is no Part of the Sugge- 
flion which only is the Subſtance of the Plea: And there- . 
fore the Modus Decimandi is proved by two Witneſſes, ac- 
cording to the Statute of 2 E. 6. cap. 13. and not the R- 
fulal, which proveth, that the Modus Decimandi is only 
the Matter of the Suggeſtion, and not the Refuſal, 7 
5. All the ſaid five Matters of Diſcharge of Tithes men- —_—_— 
tioned in the ſaid Branch of the Act of 2 Z.6. being con- 2 
tained within a Suggeſtion, ought to be proved by two EY 
Witnefſes, and ſo have been always from the Time of the 
Making of the ſaid Act; and therefore the Stat. of 2 E. 6, 
clearly intended, that Prohibitions ſhould be granted in . = 
ſuch Cauſes. | * =— 
6, Although that they would allow bona fide de Modo "2 
Decimandi, withour Refuſal, yet if the' Parſon ſueth there 
tor Tithes in Kind, when the Modus is proved, the ſame Won.” 
being expreſly prohibited by the * Act of 2 E. 6. a Prohibi- Page [45] 
tion lieth, although the Modus be ſpiritual, as appeareth 
* ſaid Book of 4 E. 4. 37. and other the Caſes afore- al 
* 4 1 'l 


And afterwards, in the third Day of Debate of this Caſe Third Days ꝛe 
tefore his gracious Majeſty, Dr. Bennet and Dr. Martin Debats. _— 
id referved divers Conſultations granted in Ga»ſa Mogi —_— 
vermanii, thinking that thoſe would make & great Im- 


in eon in the Opinion of the King: And thereupon the 
c 'he d, That Conſultations were the 23 of Courts h 
„ Deliberation, whereas Prohibitions were only granted 


Non Surmiſes: And they ſhewed four Precedents: 

One, where three jointly ſued a Prohibition in the Caſs 
= Mogo Decimandi, and the Conſultation ſaith, Pro eo 
[us ſupgeſtio materiaque in eadem contenta minus ſufficiens 

e exiſtit, &c. | . 
2. Another in Cauſa Modi Decimandi, to be paid to the 


n Or Vicar. 0 
F 3. Where 


— L * | . A * TY 2 a * p * 
N n PEE 2 


* * 3 Doc PIKE un. 
Kai — 3. Where the Parſom fued-'for Tithes in Kind, and the 
rr 


dar. 

Toe Fourth where the Parſor Hbelled for Tithe Wort, 
5 and ze Defendant. alledged à Cuſtom, to rexp Corn, and 
do make it % Sheaves, auch te fer forth the renth Sheaf at 


bis es, and likewife of Hay, to fever it from the nine 

Cocks at his Charge, in full Sarisfaction of the Tithes of the Il t 

Corn, Hay, and Wool. 4 | 

8 To which I-enfwcred, end hambly defired the Ki 

to obſerve that theſe have been referved for t 

laſt, and center Point of their Proof: And by them your MW t 

dect ſhall obſerve: theſe Things: 17 

"Thar the Kings Courts do them Juſtice, when with $ 

— Conſcienees a Onths they can. * 

2. Thar all the faid Cafes ore clevr jn ine Filed el F 

| | thoſe who are learned in the Laws, that Conſultation W ;! 

ought by the Law to be granted. - F/ 

Por as unto the firſt Precedent, the Caſe upon their own ff « 

 $hewing- appeareth to be, Three Perfons joined in one Pro- d 

Hibition for three ſeveral Parcels of Land, each of which WM he 

Hed 2 ſeveral Manner of Tithing; and for that Cauſe they WE 11 

could not join, when their Intereſts were ſeveral ; and there-· in 

fore « Conſultation was granted. thi 

A s to the ſecond Precedent, The Manner of Tithing ww WM xc 

alledged to be paid to the Pai ſon or Vicar, which was alto: fy 

_ gerher uncertain, % Ti 

As to the third Precedent, The Modus never came . anc 

Debate, bur whether the Tithes did belong to the ra tha 

Viear? Which being betwixt two ſpiritual Perfons, the the 

, clefiaſtical Court ſhall N n: And 2 1 fio 

greeth 38 E. 3. 6. cited before by Bacon: And alſo ther Ter 

the Prior was of the Order of the Ciſtertians ; for if H 

Tiches originally — to the Parſon, any Recompenoſſ uf 

_—_— for thiems ſhall not bar the Parſon: W. 
_ ....” As to the laſt Precedent, the ſame was * che Mu Cos 
__ 5% ter of a Cem of a Modu, Decintandi for Wool: For en! 
pe the Tichevt Corn or Hay in Kind, in Satisfaction fe 7 
= _ Tarn, Hay and Wool, cannot be a Satiefuction for the woc en 
N 1 for the other Two were due of common Right; and all t the 
3 | * appeared d- che Conſultations themſelves, which they My dn tl 
1 | but underſtand not. To which the Biſhop of London fu ee 
=_ that the Words of the Conſaltation were, und ſugg thing 
3 ' fred. materiaq; in eadem contenta mintts eng in Mud 
1 exiftit, Sc. ſo as materia cannot be referred to Form, bon 
—_—. - * it ought to extend to the Modus Decimandi. yg 
; 2 | ls } 
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and 


bt theeftaihly alledged, rhe Matter it ſelf falleth; For 
tter ought to be alledped in od Sentence: And al- 
tho" the Matter be in Truth ſufficient, yet if it were jnſuffi- 


ie the Pes wanteth Natter. And the ford 


Treaſurer ſaid open o them, that he admired that they 
would alledge ſuch ings which made more againſt them 
that any Thing which had been ſaid. And when the King 
telled upon the ſaid Prohibition in the Regiſttt, when Lan 

þ given in Diſcharge of Tithes, the Lor ancellor ſaid, 
that that was not like to this Caſe ; for there, by the Gift of 


the Land in Diſchatge of Tithes, the Tithes were actually Gibſon's CA 


diſcharged : Büt in the Caſe 4e Modo Decimandi, an annual _ 
with the Tithes, but ought to be diſcharged by Plea Je Mo- 553 
V Decimandi: All which was utterly denied by me; for 
theLand was as abſolutely diſcharged of the Tithes in caſt 
Modo Decimandi, when an annual Sum ought to be paid, 
pee Land is given: For all the Records and Prece- 
dents of Prohibition in ſuch Caſes are, That ſuch a Sum 

had been always, Ec. paid in plenam contentatipnem, ſa- 
ſihalkinem & exonerationem omnium & ſingularum Deci- 
marutn, £c. Aud although that the Sum be not paid, yet 

the Parſon cannot ſue for Tubes in Kind, but for the Mo- 
ney; For, as it hath. been ſaid before, the Cuſtom and the 

ſid Acts of Parliament (where there is a lawful Manner of 
Tithing) hath diſcharged the Lands from Tithes in Kind, 

and ib ed. that no Suit ſhall be fot them. And altho' 

that now (as it hath been ſaid) the Patſons, Sc. thay ſue in 


"the Spiritual Court ro Modo Decimandi, yet without Que- 
tion, at the firſt, the annual Payment of. Money was 48 


Temporal, as annual Profits of Lands were: All which the 
King heard with much Patience. And the Lord Chancellor 
mſwered-not to that which I had anfwered: him in, c. 
And after that his moſt excellent Majeſty; with all his 
Counſel, had for three Days together heard the Allegations 


in both Sides, He ſaid, That he would millititiin the Law 


of England, and that his Judges ſhould have as mr 


dom all his Subjects as their Predeceſſors had had: An 


the Matter, he faid, that for any Thing that had been ſaid 


in the Part of the Clergy, that he was not ſatisfied : And ad- 
med us his Judges to confer 1 our ſelves, -and that no- 
thing be encroached upon the Fcclefiaſtical uriſdiction, 
ind that they keep themſelves within their lawful Juriſdic- 


ton? without ,uryuſt Vexation and Moleſtation done to his 


dubjects, and without Delay or Hindering of Juſtice. Ad 
this was the End of theſe three Days Confultatistis, N 
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nt”; © - The Caſe de Modo Decimandi, &c. Parr XIII. 
CES as aer +, . | 

N . . * 

; ud nate, That Dr. Nenner in his Diſcourſe inveighed 


_ mach againſt the Opinion in 8 E. 4. 14. and in my Reports 
mda Wright's Caſe, That e Ecclcfiafticsl Judge would not 
_ allow a Modus Deciman®;- and ſaid, That that was the 
5 Mytery of! iguity and. that they would allow it. And the 
K King asked, for what Cauſe it was faid in the faid Books? 
. To which I anſwered, that it appeareth in Linwood, who 

was Dean of the Arches, and of fo profound Knowledge in 

the Canon and; Civil Law, and who wrote in the Reign of 

King Henry the Sixth, a little before the ſaid Caſe in 8 E. 

5 in his Title de Decimis, cap. W Proprer, Oc. fol. 
2. 139. J. Quod Decimæ ſolvantur, c. abſq; ulla diminutione: 
—_ And in the Gloſs it is ſaid, £nod Conſuetudo. de non Deci- 
y | mando, aut de non bene: Decimando non valet. And that 
being written by a great Canoniſt of England, was the Cauſe 

of the ſaid ſaying in 8 E. 4. that they would not allow the 
Page [47] faid Plea de Mode Decimandi; for always the Modus * De. 
| cimandi is leſs in Value than the Tithes in ſpecie, and then 
the fame is againſt their Canon; Duod decimæ ſolvantur 
 i% - abſque diminurione, & quod conſuerudo de non plene Deci- 
= mando non valet. And it ſeemed to the King, that that 
n Book was a good Cauſe for them in the Time of King EA 
_ award the Fourth to ſay, as they had faid ; but I ſaid, That 
_ I did not rely upon that, but upon the Grounds aforeſaid, 
—_. (il) The Common Law, Statute Laws, and the continual 
WW  Antea 17. and infinite Judgments and judicial Proceedings; and that if 
—_—_ any Canon or Conſtitution be againſt the ſame, fuch Canon Ph 


BS 


Re 


1 q and Conftitution, Sc, is void by the Statute of 25 H. 8. . 
_—. . of 19. which ſee and note: For all Canons, Conſtitutions, WF lte 
| c. againſt the Prerogative of the King, the common 


Laws, Statutes, or Cuſtoms of the Realm are void. 


wos Commit. Laſtly, the King faid ; That the High Commiſſion ought f K 
„ not to meddle with any Thing but that which is enormous Exe, 
regte, and exorbitant, and cannot permit the ordinary Proceſs of i 9% 
mee. the Ecclefiaſtical Law; and which the ſame Law cannot band 
Wo Gibſon's Co-. puniſh, And that was the Cauſe of the Inſtitution of the e 
_ 2 - 453 _ Commiſſion, and therefore, although every Offence, there 
er vi termi, is enormous, yet in the Statute it is to be kiſe, 
=. | intended of ſuch an Offence, as is extra omnem norman, wii 8. 
r Hereſy, Schiſm, Inceſt, and the like great Offences: For at L 

=_—  _, the King ſaid, That it was not Reaſon that the High Com ſemin 
= *' * - _- miſſion ſhould have Conufance of common Offences, but the 1: 
; to leave them to Ordinaries, eil. becauſe that the Part bot e 

| | - " * cannot have an Appeal in Caſe the High Commitlion fa 

4  & _ determine of it. And the King thought that two High Com act 

| miſſions, for either Province one, ſhould be ſufficient ol wo 


= +... all-Englana, and no mote. \ 
= 3 98 5 XV. Mi 


XV. Mick. 39 & do iM. 
| In the King's | Bench. | 


"A. 


1 ; . 

5 Bedell and Sherman's Caſe. 2 
A ICH. 39 & 40 Elis. which is entred Mich, 40 Elis. Sobftradtion Ws 1 1 
* in the Common Pleas, Rot. 699. Cantabr. the Caſe Tithes, - - _ 
i WY n= this  Roberr Bedel, Gent. and Sarah his Wife, Far- Kr, Co © 


mers of the Rectory of Titlington in the County of 826. ant. 23. 
* Cambridge, brought an Action of Debt againſt ohn Vere . * 
in the Cullody of the Marſhal of the Marſhalſea, = 
l demanded 550 /. and declared, that the. Maſter and = 
, Kloss of Clare-hall in Cambridge, were ſeiſed of the ſaid : _— 
\ Wy Rectory in Fee, in Right of the ſaid College, and in = 
if BY June 10. 29 lis. by Indenture demiſed to Chriſtopher 

Pheſant the ſaid Refory for 21 Years, rendering 154. / 
155. 54. and reſerving Rent-corn according to the Sta- 

my ute, &c. which Kent was the ancient Rent, who entered 

on ao the ſaid Rectory, and was poſſeſſed, and aſſigned all 

| bis Intereſt th to one Matthew Batt, who made his 

oht kit Will and Teftament, and made Sarah his Wife his 

"us WY Executrix, and died; Sarah proved the Will, and entered, © 
er 0d was 8 as Executrix, and took to Huſ- 


4 
* — if 
—_—_— | 
_— * 1 | 
1 
+ * ' 


not dd the ſaid Robert Bedel, by Force , whereof, they in - . _ 
the Wight of the ſaid Sarah entered, and were poſſeſſed = 
ee bereof ; and that the Defendant was then Tenant, and — 


bel kiſed for his Life of 300 Acres of arable Lands in Li- 
a gon aforeſaid, which ought to pay Tithes to the Rector 
, Litlington; and in anno 38 Els. the Defendant grano — 
inavit 200 Acres, Parcel, Sc. And that the Tithes of > ; 
de lame did amount to 150 J. and that the Defendant did ——= 
wt divide nor ſet forth the ſame from the 9 Parts, but 
ok and carried them away, againſt the Form and E. 
kt * of the Statute of 2 E. 6, &c. And the Defendant Page £48] 
traded Nihil debet, and the Jury found that the Defen- 6 

did, owe 55 l. and to the Refidue they found, Nib! 
Met, Oc. and in Arreft of Judgment, divers Matters 


Were moved, BY * | | ? 
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| or the Husband alone ſhould haye the Action, and upon 


L 


-* 4841, 169. 1 


1 8 . 


% 72. 


- mited to none by the AR, or that the ſame did belong 


or an Thing which is halden. 


Iohn Bailie's Coſe, Pur XIII. 
i. That Graro ſeminata is too general and incertain, but 
it ought- to be expteſſed with what Kind of Corn the 


ſame was ſowed. N 


2. It was moved, If the Parſon ought to have the 
treble Value, the Forfgiture being by * expreſs Words li. 


to the Queen. | — CEN 

2. If the ſame did belong to the Parſon, if he ought 
to ſue for the ſame in the Feclekaftical Court, or in the 
King's Temporal Court. Wet 

4. If the Hysband and Wife ſhould join in the Action, 


ſolemn Argument at the Bar and at the Bench, the Judy: 


ment was affirmed. * 
- 6. 1 
1 7 . 
. | | . * 
— — —q-ͥ-ͤᷣ —— . g—— — — 


In the Court of Wards. 


lohn Bailie's Coſe. 


* 2 , 7 
T. wos found by Writ of Diem clauſit entremum, That 
the ſaid 7ohy Bailie was ſeiſed of a Meſſuage or Je. 
nement, and of and in the fourth Part of one Acre d 
Land, late Parcel of the Demeſne Lands of the Manor df 
Newton, in the County of Herefard, in his Demeſne as df 
Fee, and found the other Points of the Writ 3 and it vs 
bolden by the two Chief Juſtices, and the Chief Barons 
t. That Meſtuagium, vel Tenementum, is uncertain ; fo 
Tenementum is nomen collectivum, and may contain 


« 


/ 2. It was holden, that it was void for the Whole, | 


the Meſſuage. or Tenement, or the fourth Part of thi 
Acre lieth; and from the Viſne of the Manor upon 
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„I the Court of Hard. _ 


yon | Covenant to Uſes. | * 
THE Attorney of the Court of Wards, moved the two $> 153. 
Chief Juſtices and Chief Baron in this Caſe, That 679. . | . = 


1 Man ſeiſed of Lands in Fee-fimple, covenants for the 1 Vent 1% 
cement of his Son, and of his Name, and Blood, 38e. 
nd Poſterity, that he will ſtand ſeiſed of them, to the vide;*@.oos 

Uſe 'of. himſelf for the Term of his Life, and after to Parliameat Ca 
the Uſe of his eldeſt Son, and to ſuch a Woman which {© 10% .  — 
be ſhall marry, and to the Heirs Males of the Body of = 
the gon and afterwards the Father dieth, and after the —_ 
Son taketh 4 Wife and dieth; if the Wife ſhall take an — 
Eftate for Life, and the Doubt was, becauſe the Wiſe of - "_— 
the 8on was not within the Conſiderations, and the Uſe ' . _ 
was limited to one who was capable, ſcil. the Son, and 1 
to another who was not capable, and therefore the Son 
ſhould” take an Eftate in Tail executed. But it was re- 2 

flved by the ſaid two Chief Juſtices and Chief * Baron, page [UA al 
That the Wife ſhould take well enough; and as to the — 
rt Reaſon, they reſolved, That the Wife was within the ' * == 
Confideration, for the Conſideration was for the Advance. x 
ment of his Poſterity ; and without a Wife, the Son can- = 
yt have Poſterity : Alſo when the Wife of the Son is 

ure of a Jointure, the ſame is for the Advancement of . 
the Son, for thereby he ſhall have the better Marriage. A 
And as to the ſecond, it was reſolved, that the Eſtate f — 
the Son ſhall ſupport the Uſe to the Defendant ; and _—_— 
when the Contingent happeneth, the Eftate of the Son '. = 
ſtall be changed according to the Limitation, ſez. to the IF. "2 

Son and the Woman, and the Heirs of the Body of the | 
Son: And ſo it was reſolved in the King's Bench by Po- | | 3 
Wham Chief Juſtice, and the whole Court of the King's = 
Bench, in the Reign of Queen Elis. in Sheffield's Calc, 1 1 
tor both Points. - | "708 
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VXVIII. Trin. ) Jac. Regis. 


SSB Sr we” 


—_. Syrary's Caſe. 


dete Mein HOH Spary ſeiſed in Fee in the Right of his Wife 
=” . Profits vide in- P of Lands holden of the Crown by Knight's Service, 
= Elos 94 75 ad Iſſue by her, and 22 Decemb. anno 9 Elis. aliened to 
= £99, 200, 207. Edward Lord Stafford ; the Wife died, the Iſſue of full 

= £89.54 Age, the Lands continue in the Hands of the Alienee, or 


185. 193, . his Aﬀigns; and ten Years after the Death of the Pa. n 
Job 114,115. thet, = twelve Tears after the Death of the Mother, 7 
_ Office is ſound, J Jacobi, finding all the ſpecial! Matter 
_ after the Death of the Mother; the Queſtion was, Whe- * 
ttther the mean Profits are to be anſwered to the King! Aan 


= . And it was reſolved by the ſaid two Chief Juſtices aud 
_— the Chief Baron, that the King ſhould not have the mem We 
Profits, becauſe that the Alienee was in by Title; and until 5. 
| Entry the Heir hath no Remedy for the mean Profits, me 
bor that the King might ſeiſe and make a Livery, be- We 
1 cauſe that the Entry of the Heir is lawful by the Statuts mt 


pt z H 8. * 
1 Ret m_ 
_* T — . ——— 
A * | . 3 lee * 
VXIX. 7rin. 7 Jac. Regio. We 
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„ I the Court of Wards. vi 


$07 "7" TR 6 We © 3 
1 Force of a Mandamus at Kendal in the 
en 3 County of Jieſtmoriand the 218 of December, 6 Jaco 
. ors, & gis, That George Earl of Cumberland, long before hi 
1 n Death, was ſeiſed in Tail to him and to the Heirs Male 

IF 5 0. 5 of his Body, of the Caſtles and Manors of. 2rowhe Ong: 


Fu. 26. II was found b 


n 2 les and 2 
e, en, Ee ihe Reminder to Sir Een C 
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c * * 8 . 3 "0 is lit * oy 85 A | 
Peer XL” Iz the Court. of Wards. . 
vith divers Remainders over in Tail; the Remainder to 1, _— 


the right Heirs of Henry Earl of Cumberland, Father of 
the faid George; and that the ſaid George, Earl, ſo ſeiſed 
by Fine and Recovery, coveyed them to the Uſe of him- 
ff and Margaret his Wife for their Lives, for the Joins 
ture of the ſaid Margaret; and afterwards to the Heirs 
Males of the Body of Geo. Earl of Cumberland, and for Want 
of ſuch Iſſue to the Uſe of Francis now Earl of Cumberland, 
and to the Heirs Males of his Body begotten ; and for Want 
of ſuch Iſſue, to the Uſe of the right Heirs of the ſaid 
George 3 and afterwards, by another Indenture, conveyed _—_ 
the Fee-fimple to Francis, Earl; by Force of which, and 3% 
of * the Statute of Uſes they were ſeiſed accordingly: And Page [56] . -- 8 
afterwards, 30 Octob. anno 3 Jacobi, the ſaid George Ell!  _ 
of Cumberland died without Heir Male of his Body law- 
fully begotten : And further found, that Margaret, Coun- 
lh of Cumberland, that now is, was alive, aud took the + 

Profits of the Premiſſes from the Death of the faid 

George Earl of Cumberland until the Taking of that In- 
* and further found the other Points of the 
Aud firſt it was objected, that here was no Dying ſeiſed Videpelt. zz. 
„n by Office, and therefore the Office ſhall be inſuffi- t. 4 
1 dent: But as to that it was anſwered and reſolved, That 

by this' Office the King was not intitled by the Common 

Law, for then a Dying ſeiſed, or at 1 a Dying the > 
th Day of his Death was neceſſary: But this Office is to be 4 
TG, BY tlaintained upon the Statute of 32 and 34 H. 8. by Force Sat.gzHi.ci. 
de ct which no D 2 is requiſite, but rather the con- — 8 mL 
ah nity, ei. if the Land be (as this Caſe is) conveyed to 94 &c. —_ 
ie Wife, Sc. And fo it was reſolved in Vincents Caſe, | 
un 23 Elis. where all the Lands holden in Capite was 
conveyed to the younger Son, and yet the: eldeſt Son was 
In Ward, notwithſtanding that nothing deſcended. 

The ſecond Objection was, It doth not appear that the 
ate of the Wife continued in her until the Death uf 
de Earl, for the Husband and Wife had aliened the ſame 
another; and then no primer Seiſin ſhall be, as it is 97 
wreed in Sing bam's Caſe, | ; 

As to that, it was anſwered and reſolved, That the Of- 
ce was ſufficient prima facie for the King, becauſe it is 

Thing collateral, and no Point df the Writ; and if any . ® 
wt Alienation be (which ſhall: not be intended) then 
de lame ſhall come in of the other Part of the. Alienee 
Ws Monſtrans de droit; and the Caſe at Bar is a | 
Winger Caſey becauſe it is found, that the ſaid Counteſs See 1 Cg. 50, 
wk. the Profits of the Premiſſes from the Death af $3,158, 179, | 
c de the Earl, until the Finding of the Office. "Cat 2 1 


- XX. Trin. 


er 
In the Court of Wards, 


h Wille Caſe. 


28 - 75 Pills, being ſeiſed of the fourth Part of che 
_-.- | Manor of Vrylaud in the County of Devon, holden 
= 58. of Queen Elizabeth in Socage-tenure in Capite of the fai 
58. 6 fourth Part enfeoffed Zachary Iriſh and others, and the) 
= bac gn 34 Heirs, to the Uſe of the ſaid Henry for the Term of hi 
e Life, and afterwards to the Uſe of 7 bo, Wills his 2d Son; 
—_— Tail, and aſterwards to the Uſe of Richard Wills his youngell 
Son in Tail; and for Default of ſuch Iſſue, to the Uk 

ww” of the right Heirs of the faid Henry; and afterwards thi 

aid: Henry fo ſeiſed as aboveſaid died thereof {ciled 
William Wills being his Son and Heir of full Age; 7 
mas the ſecond Son entered as into his Remainder: A 
this Matter is found by Office, and the Queſtion wa 
If the King ought to have primer Seifin in this Cale 
> and that Livery or Ouſter le main ſhall be ſued in thi 
* Caſe by the Statutes of 32 and 34 H. 8. And it was ref 
ved by the two Chief Juſtices and the Chief Baron, tik 
not; if in this Caſe by the Common Law no _ 
Ouſter le main ſhall be ſued ; and that was agreed b 
them all by the Experience and Courſe of the Court. * 
21 Flis. 1 362." If Tenant in Socage dieth ſeiſed 
* poſſeſſion, his Heir within the Age of en Years, | 
Hall not ſue Livery, but ſhall have an Ouſter le mal 
una cum exitibus; but otherwiſe it is, if the Heir be. 
the Age of fourteen Years, which is his full Age 
Socage ; and therewith agreeth 4 Eliz. Dyer 213. 
And two Precedents were ſhewed, which were dectet 
in the dame Court by the Advice of the Juſtices 
ſiſtants to the Court: * 9 F 
One in Trinity Term, 16 Fliz. Thomas. Sravch 8 
Father enfeoffed Milliam Strelly and Thomas Law 
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H. ar Ml. Wills's Cuſe. | r 
the Manor of Ryndly in the County of Norringbam, © 
, n Condition that they re-enfeoff the Feoffor and his „„ 
175 for their Lives, the Remainder to Thomas Stavely _ 


«be 


don and Heir apparent of the Feoffor in Pee, which 
Manor was holden of Queen Elizabeth in Socage in Ca- 
ue: And upon Conſideration of the Saving in the Sta- 
tute of 32 H. 8. next after the Clauſe concerning Tenure 
in Socage in Chief, it was reſolved, That no Liyery or 
Ouſter le main ſhould be ſugd in ſuch' Caſe,” and the 
Reaſon was, becauſe that the precedent Clauſe giveth 
Liberty to him who holdeth 'in Socage in Chief, to. 
make Diſpoſition of it, either by Act executed, or by 
Will at his free Will and Pleaſure: And before. the faid —_ 
AR, no Livery or..Oufter le main ſhould be ſued in ſuch. .* 
Caſe: And the Words of the Saving are, ſaving, &c. to i —_— 
the Fog Sc. all his Right, Cc. of primer Seiſin and 


Relief, Sc. for Tenure in Socage, or of the Nature of 
Tenure in Socage in Chief, as heretofore bath been 


uſed and accuſtomed : But there was no Uſe or Cuſtam 1 5 *J | 


i before the AR, that the King ſhould have any primer 
F hill Scifin or Relief in ſuch Caſe: And the Words ſubſe 1 
on i quent in the ſaid: Saving depend upon the former Wards, —— 2 


md do not give any primer Seifin or Relief where „ 
none was before. . Pe. . 7 
Another Precedent was in Paſe h. 3) Elia. in the B | 
at Orders, fol. 444. where the Caſe was, that William 
Hen was ſeiſed of certain Lands in Priiſey called Lund- | 
N of the Queen in Socage in Chief, and by  - 
covenanted to ſtand ſeiſed to the Uſe of his Wife __ + 
br Life, and afterwards to the Uſe of Richard his 8 
r Son” in Fee, and died, his Heir of full Age; and | 
Wl that was found by Office, and it was reſolved, . uw: ſ& +» 
% That no Livesy or Onſter le main ſhould be ſued 
that Caſe ; but the Doubt in the Caſe ar Bar was, 
decauſe that Henny the Feoffor had a Reverſion in * 
© which deſcended to the faid Milian his eldeſt vl 
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w Caſe of the Aimiraly, fps 


©.» Admiralty. Bill was preferred in the 88 | ing 8 [hee 
= — 1 A Richard Hawkins, Vice-admiral of the * 1 ; 
i - * 2 So. 93. Devon; and was ch ed, that one William Hull ud . 
3 


. . others were 3 upon the High Seas, and 
leg 10x, ſhewed in certain, what Piracy they had committed 
The faid Sir Richard Hawkins knowing the ſame, did 


MK chem receive, aber and. comfort within the Body of tle. 
133 County, and for Bribes and Rewards ſuffered. them to 770 

= Bi be diſcharged. And what Offence that was, the Cour 7 

_ > referred to the Conſideration of the two Chief Juflice 

_— '- and the Chief Baron, who heard Counſel of both Side 

=” _ divers Days at Serjeants Inn. 


1 „ And firſt, it was by them reſolved, that by the Com 
3 | mon Law the Admirals ought not to meddle with any 
8 Thing done within the Realm, but only with Thing 


Pagel 52) done upon the Sea; and that appeareth fully by ee 
5 *. a L Statute of 15 R. 2. cap. 5. by which it ht, teach 
3 ſuch was the Common Law in the Time of King £ 
_ ward the Third. and therewith agreeth the Stauf f. 
. of 2 Hen. 4. caf. 11. and the Statute of x5 Hen. t + 
bs , cap. 3- That becauſe the Admirals and their Dep his 
= - '. ties incroach to themſelves divers Juriſdictions at fherey 

— PFaarichiſes more than they ought to have, Be it em 


de, That all Contracts, Pleas and Complaints, and 4 
—_-  * other Things arifing within the Bodies of the Con 
| ties as well Land as by Water, as alſo of Wies 
_— of the Sea, the Admiral Court ſhall not have a 
_ 5 Conuſance, Power, or J uriſdiction, G4. Nevertheleſs ( 
_ the Death of 4 Man, and of Mayhem done in gret 
=. Ships being in the main Stream of great Rivers, 8 
ly below the Bridges nigh to the Sea, and not in 


\ 
. 


„„ 4 * - : | 9 9 : * Py oP. * * a 9 * * od * , ** 
ö * oe * | 4 2 5 8.) a ; _ N 1 ih * PP 
pr X0L-" The Caſe of the Admiralty: © 
ver. Places of the ame Rivers 3 and to arreſt. Ships  *', "3 
= the great Flotes for the great, Voyage of the King 1 
n Realm : And by the Statute of 2 Her. 3. BY Wo 
cap. 6. the Admirals of the King of Zngland hace 2 
Jone and uſed. reaſonably, according to the ancient Law = 
nd Cuſtom, upon the main Sea. See the Statute of * 1 
His. cap. 5- And all this appeareth to be by the | 
Common Law; and with that agreeth Stamford fel. 51. 9 
And if a Man be killed or flain within the Arms of 
the Sea, where a Man may ſee from the one Part ß 
he Land to the other, the Coroner ſhall enquire. of 
i, and not the Admiral, becauſe that the Country may 
well know it: And he. voucheth 8 EA. 2. Coron. 399. 1 
o faith Stamford, the ſame proves that by the Com- p _— 
non Law. before the Statute of 2 H. 4. cap. 11. the — 
Admiral ſhall not haye Juriſdiction unleſs upon the _— 
High Sea. See Pla. Com. 37.6. If the Marſhal holdeth 4 
des out of the Verge, or the Admiral within the Bod EE. 
of the County, the is void. See 2 R. 3. 12. 30 H. x ._ - = 
6. 6. by Priſoit. * 3 e e 2 1 
. It was reſolved, That the ſaid Statutes are to be "2 
ended of a Power to hold Plea, and not of a Pow- .. 4Y 
* to award Exeeution, ſcil. De . Furiſdiftione tenendi * #8 
uri; now de Furiſdiftione exequenai : For notwith- 7 
ſanding the faid Statutes, the Tudge of the Admi- * 
y may do Execution within the Body of the 
County 3 and therefore in 19 H. 6. . the Caſe was, 
. at Southwark affirmed - a Plaint of Treſpaſs in 
the Court of Admiralty before the Steward of the | 
Bal of Huntington againſt 7. H. of a Treſpaſs done N 
upon the High Sea, fjupon which iſſued a Citation __ i 
te the ſaid” 7. J. to appear before the Steward a- 
head at the common Day then next enſuing, di- 
hed to P. who ſerved the ſaid Citation; at which 
Day the faid 7. B. made Default: And the Uſa of . 
be Court is, that if the Defendant maketh Default, —_ 
be ſhall be amerced by the Diſcretion of the Stew-. 
id. to the Uſe of the Plaintiff: The which 7. B. . 
br his Default aforeſaid, was amerced to twenty Marks; hf: 
ſhereupon Command was made to the ſaid P. as | 
Minifter of the Court aforeſaid, to take the Goods 
f the — B. to make Agreement with the be- | 
efaid . Z. by Force of which he for the faid twenty . 
larks took five Cows, and an hundred Sheep, in Execu- | 
on for the Money, aforeſgid, in the County of Leiceſter. 
nd there it is holden by Næreton, and the whole Court, 
lat the Statutes reſtrain the Power of the Court of Admi- 
| LIM IE 7 ralty 


= 
— 


F * * a A * 1 wy - 2 i | 1 | : 7 | 1. . . * n 
3 . (Arz to bold Fe of & Tü done within the B of the. W# « 
—_— IO" db not u the Execution of the ſame WM; 
= - "Cotift do be upon the Land: Fot it may be that the 4 


8 " Patty bath not uh Thing u the Sea, and then it | 
_"—* . Kerlen id Habe it — the Land: And if ſuch i De 7 
a _  Gknt have nothin 1 to make Agreement, they Wl 4 
—_ -. | bf the Court have Power to take the Body of ſuch a Defen- b. 
_ " Udnt upon the Land In Execution. | G 
| \ Which Caſe theſe Pbints were obſerved+: 


el . Alrhough that the Court of Admirale) it not « Cout ſa 


- 
— 3 54 N 


of Nxcord, hee: 
Civil Law, (fee Brook, Error 74. ate.) yet by Cuſtom of M6, 
the Court they may anterce the Defendant for his Default Wl the 


abſe they proceed there according to the W'y; 


* by thelt Diſcretlon. e - the 
We * 2. That they may make Execution for the ſame of the Wt 
l = Goods of t fendant in torpore Comitatus: And if be Wed 
_.. not Goods, then they may arteſt the Body of the Wk 
_.. Defendant within the Body bf the County.  _ whi 
dan rent But the great Queſtion between them was, If a Manſy 
= refolved 8 El. committed Piracy upon the 885; and one know ing thereof 86 
= - Dyer per uri teceiveth and comforteth the Deſendant within the Bode 
3 * or of the County ; if the Admiral and other the Commiſſia 
„ omirted ers, by Force of the Act of 28 H. 8. cap. 16. may proceed; 
0 by Indidment and Conviction, againſt the Receiver an 


_-, "Y 
_ 7 


* 9 — 
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ks Be aß within the Body of the County? 
N And it wa | ceive 
Abetter by the Common Law could not be indided or co 


vited, becauſe that the Common Law cannot take Con 


95 ry Add thetefore Coke Chief juſtice reported to them 


brotght before me, then « Juſtice of the Peace within! 
fame K | 


Law, becauſe that the original Act, (f) the" Tab | 


Abettor, in as much as the Offence of the Acceſſary hal 
refolved by them, that. ſuch a Receiver a 


farite bf the original Offence, becauſe that is done out of th 
Jutifdifion of the Common Law: And by Conſequend 
where the Cotnmon Law cannot puniſh the Principal, ti 
fame ſhall dot puniſh any one.as Acceſſary to ſuch'a Prins 


fe Which was in Suffolk in Auno 28 Hliz. where Bull 
aud othets upon the Sea, next to the Town of Zayſufti 
Silk, robbed divers of the Queen's Subjects, and ſpaild 
them of their Goods, which Goods they brought it 
Ne#folky and there they were . and the 


l 6unty, Whom 1 examined ; and in the End th 
confeſſed 4 cruel and barbarous Piracy, and that tii 
_ Goods Which then they bad with them, were Part of 
| Goods which they had robbed from the Queen's Sub 
upon the High Sea: And I was of Opinion, that in f 
Cafe it could not be 'Felony puniſhable by the Comt 


N N 
3 - 


lech Knowledge; and by Conſequence, the Bringing of 


whable by our Law): And it is not like, where one ſteal- 


2th Goods in one County, and brings them into another, : 


here he may be indicted of Felony in any of the Counties, 
becauſe that the original Act was Felony, whereof the 
Common Law taketh Knowledge : And yet notwithftand- 
ing 1 committed them to the Gaol, until the Coming of the 


ſultices of Aſſiſes. And at the next Aſſiſes the Opinion of 


Wray Ch. Tuſtice, and Periam Juſtices of Aſſiſe, was that 
&r as much as the Common Law doth not take Notice of 
the original Offence, the Bringing of the Goods ſtoln upon 
the Sea into a-County, did not make the fame puniſhable 
at the Common Law: And thereupon they were commit- 
ed to Sir Nobert Southwell, then Vice-Admiral of the 
lid Counties: And this in Effect agrees with Zacy's Caſe, 
which ſee in my Reports cited in Bing ham's Caſe in the 
| Reports 93. and in Conſtable s Caſe, C. 3. Reports 107. 
See that Piracy was Felony, the Book of 40 Arſe 25. by 
Flur. where a Norman Maſter or Capt. of a Ship, together 
with ſome Engliſbmen, robbed the King's Subjects upon the 
bas; where be faith, that it was Felon in the Norman 


lad the Reaſon of the ſaid Caſe was, becauſe the Normans 
xe not then under the Obedience and Allegiance of the 
ling! of England (for King John loſt Normandy) and for 
kat Cauſe Piracy was but Felony in the Norman; but in 


Reh is to be underſtood of Petit Treaſon, which was 
1 1 And therefore in that Caſe, 2 Pi- 
we being apprehended, the Norman Captain was hanged, 
" the Eng Men were hanged and — as appear- 
Aby the ſame Book. See Sramford 10. * . 
And ſome objected, and were of Opinion, That Treaſons 


Ihable, but only by the Civil Law before the Admiral, 


&clared by the Statute of 25 E. 3. That Adherence to 

Enemies of the King within England, or elſewhere, 

Treaſon; the ſame th 

W: But where it is done out of the Realm, the 

Render ſhall not be attainted but by Parliament, until the 

Mute of 35 H. 8. cap. 2. although that there are Opini- 
| ons 


hem into a County could not make the ſame Felony pu- 


Gaprain, and, Treaſon in the Engliſhmen his Companions : 


be Engliſh who were under the Obedience and Allegiance = 
the King of England, the ſame was adjudged Treaſon, 


e out of the Realm might have been here determined 
the Common Law but truly the ſame could not be pu- 


toy Act of Parliament, as all Foreign Treaſons and Felo-- - 
Is were by the Common Law: And therefore where it 


all be trieck by the Common 
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dee e Caſe. _ Panr XII. 
=>. rr 0 S fs. 
3 EB | | | 4. *. | i kr : 
6 1 = 0 - X XII. Trin. 7 Jac. , Regis. 
. . 
1 | © * | „ | * i, Pg | . 
_ In the Common Pleas. 
A 20 | Pteettus and Godſalve's Caſe. a 
1 n 7 | FR 
- 1 N a Fine levied 7rinity-Term, Anno quinto of thi 
4 King, between Zohn Pettus, Eſq; Plaintiff, and . yi 
N ger Godſalve and others, Deforceants of the Manor of (, & 
1 Are, with the Appurtenances, Sc. in the County of M 5 
wre, Proda- folk, where in the third Proclamation upon the Foot of the Te 
nr fame Fine the ſaid Proclamation is ſaid to have been mad in 
F Pp f 55 in the fixth Lear of the King that now is, which cage He 
K $5.2. to bave been Ano guinto of the King: And whereas uM pai 
© Pant22,39.43- on the Foot of the ſame Fine, the fourth Proclamation 2 
* — altogether left out; but becauſe upon the View of . hay 
16. Proclamations upon Dor/7s, upon Record, £ Note fin $i 
92 | uſdem Termini per Fuſticiarios, remaining with t i 
we ' ee; and the Book of the ſaid Chirographer, ill $74 
2 which the ſaid Proclamations were firſt entered, it a for 
3 eth, that the faid Proclamations were rightly and due cove 
_ .. made, therefore it was adjudged, that the Errors or Dl" ne 
_—- ſes aforeſaid ſhould be amended, and made to agree WWF of + 
= well with the Proclamation upon Record of the faid F mad 
and Entry of the ſaid Book, as with the other Proclamiii indes 
IV ons in Dorſis ſuper pedes aliorum finium of the ſame Tem with 
. And this was done upon the Motion of Haug hton, Setſeu 7 
A 3 5 at Law. 9 * 8 | Son | 
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XXI M ch. 7 Jac. in 
1 'Þ the Court of Wards 


- hi Sammes' Caſe. 


hs FIAT being ſciſed of Grany Mead by Copy of Us. 
Court-Roll of he Manor of Tolleham the Great, of See 1 Co. tor; 
_—_ Sir TR Beckingham, Ec. and held the ſame of ga. 
ng by Knights Service in capite; Sir Thomas by bis » Co. 56; 38; 
e ted the 22d of ember, in the * firſt 6 Co. 64. = 
1 James, made between him of the one Fart, - Ra 13nd 
ind the ſaid John Sammes and George Sammes Son and Page [55] 
Heir 39 ppecits 1 the ſaid John of the eie Part, did bar- vide ant. 50, - | 
grant, enfeoff, os and confirm unto the 37 "= 
145 bn Sammes the ſaid Mead called Grany Mead, to at. 48, 5, _ 
have 75 to hold the faid Mead unto the ſaid oẽ6 #2 59 5% 
and George Sammes, and their Heirs and Af- 
Ine, to the only Uſe and Behoof of the ſaid John 
Sammes and George Sammes, their Heirs and Afigns 
for ever: And. by the ſame Indenture Sir Thomas did 
covenant with 7ohn and George, to make further Ady-  _ 1 
tance to Fob and ' George, and their Heits, to the Uſe _— 
of them and their Heirs, and Livery and Seifin was 1 
made and delivered, according to the true Intent of the ſaid = 
Indentures, of the within mentioned Premiſſes to the Uſes | 
70 . | we ack 7 * * 7 
n Saymes the Father dieth, George Sammes his Wardſhips j 
Son and Heir being within Age, the Queſtion was 
Whether George Sammes ſhould be in Ward to the 
mA or no? And in this. Caſe three Points were re- 


7, For as much as George was not named in the Premif. 110 . 

A he cannot take by the Habendum; and the Live __ Cy 

it ade according to the Intent of the Indenture, do - Foul 1 

Wa give any Thing to George, becauſe the Indenture as to —_—_ 

him is void: But "bode the Feoffment be good only to | 1 
John and his Heirs, yet the Uſe limited to the Uſe of = 

John and George, and 11 Heirs, bs good: 7 Wo 
2, _— 


in the Per, that in this Caſe, they ſhall be Tenants in 


| by Force of the Feoffment 


une hat” bem conveyed to Jobs and 


2 Tenant by Capy of 
_ is For upon a Releaſe which creates an Eftate, a 


2 e may be limited, or a Rent reſerved without veſtion 
by bor von a Releaſe of Coafirmaridy,'s which * 


Oonſequence they ſhall be Tenants in 


prned or ae by a ſole Seifin, or Joint 


hall deſcend to his Heir : As it appears s in 13 H. ). 
Uſes it eib. Tia when ſeveral P are 


1 C I” 4 « 3 * 
. = "7 b * ' 6 * 1 * LIE” * 
2 


Same Cafe. "Max A. 


* 


Heirs by the Releaſe or Confirmation, as it well may be w 
limited ta them 


wa 
le droit, an Uſe cannot - — — 
e Third es Daubt, if in this Caſe th 
But the 0 ater t, * s Cale the 
Father and Son ws J t-Tenants, * Tenants in Com- 
mon ? For it was objefted, when the Father is only en- 
feoffed to the only Uſe of him and his Son, and their Hein 


Common. By the Feoffment the Father is in by the Com- 
mon Law in the Per, 1 then N Ae of 1 
Fo him and his Son, y 
Eire, which was dee in 1 * 1 Me 55 —— 
95 0 ( him, «6dr the Eftete 1 15 04/99 7 
of the Statute, according to the Limitation. 
And th herefore, as 0 1 We 5 Th | 
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the other Motety, fhall — in in . For os 
in 


cording to the Limitation of 


— 2 


was anſwered a reſolve That t 

and that the Son. i in the Caſe 75 

Grange by the n Bs. * Comm 
ne 


EF 


were HA | 
Gould have = 
0 


YI 
. 


q 


hes been enfeoffed to the 8 2 K. ar 


1 althou h that 1 5 wa «ol hs, 0 Ai 
DR as Jointly 5 A. and F. Fog 3 Uſe 


5 


E 


8 f. N 


Sei 
And th on fore it A. be e : 
Uſe of A. and bis Heirs, and. Foy the en 


15 


292 
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Stoner s Caſe : And by the Statute of 2) 4 cap. 10. 


= 
=s 


to the Uſe of any of them, that the Fes 1 be ererd 
ted according to the Uſe. 
And as to that which was ſaid, vid, That the Eſtate of th 
2 2 _ Father _ 5 the * as to he oY 0ioy 
ty of t e which he imſelf* bath, not evelt- 
I out of him: To that it was anſwered. and, reſolve 
That that ſhall well be: For if « Man maketh a Feoffment 
in Fee to one, to the Uſe of him po of his Boy 
dy, in this Caſe, for the Benefit of the Iffue, Ro Statute 
accofding to the Limi tation of the Uſes, deveits the Eitate 
veited in him by the Common Law, and exccutes the lun 


1 


- * | 4 - Wo” 
, ; dl * * 
* and * 


. a 7 
* N 
ad 4 * * * 
1 % _ * - * 
*. 


1 


io Mel by Force of the Statute; and yet the ſame ij: + 
out of the Words of the Statute of 27 H. 8. which are, : 1 
Where any Perſon, Oc. ſtand or be ſeiſed Sc., to the Uſs 
of any other Ferſon; and here he is ſeiſed to the Uſe of _ », _— 
himſelf: And the Clauſe is, Where divers and many | 
Perſons, Sc. be Jointly ſeiſed, Cc. to the Uſe of any of 
them, Cc. and in this Caſe A. is ſole ſeiſed: But the Stat 
2 H. 9. hath been alwa 2 expounded, to ſa- 
tely the Intention of the Parties, which is the Direction 
of the Uſe according to the Rule of the Law. So if « Man, 
ſeifed of Lande in Fee-fimple, by Deed covenant with an- 
other, that he and his Heirs will ſtand ſeiſed of the fame * 
Land, to thee Uſe of himſelf and the Heirs of his Body, or 72 
d the Vie of himfelf for Life, the Remainder over in x 
Fee ; in that Caſe, by the Operation of the Statute, the 
Mae which he hath at the Common Law is deveſted, 
wt a new Eſtate veſted' in himfelf, according to the Li- ( 
nitation of the Uſe. And it is to be LOND. Wer an Uſe - | » 
K Tand (which is but à Pernancy of the Profits) is no new | 

ing, byt Part of that which the Owner of the Land had: _ 
And if Tenant in Borrough Engliſh, or a Man _ 
ſeiled of the of his Mother, maketh a Feoffment to | 43 
wother” without Conſideration, the younger Son in the one 
Gife, and the Heir on the Part of the Mother on the other 
ſell teve che Uſe, as they ſhould have the Land it ſelf, if 
wFeoffiienr had been made: As it is holden in 5 E. 4. 1. 
tees & 5 Phi g Mor. Dyer 63. So if «a Man maketh 
tFeoffmtent unto the Ufe.of another in Tall, and afterwards 
ide Uſe of bis right Heirs, the Feoffor hath the Rever- 
bn of rhe Land in him; for if the Donee dieth without 
he, the Law giverh the Uſe, which was Part of the 
Land to him: And ſo it was refolved, Trinity, 31 Elis. 
een Fenwick and Milford in the King's Bench. 80 in 3 
Wis. Men ri. the Bord Rofſe's Caſe: A Man ſeiſed of 311 
* Acre by Priority, and of another Acre by Poſteriority, 3 | 
nd make 4 Feoffment in Fee vf both to his Uſe : And ir 
qu adjudged, that although hoth paſs at one Inſtant, yet 
be Law. ſhall make a Priority of the Uſes, as if it were of 
be Land it ſelf: Which proves, that the Uſe is not any 
ky Thing, for then there ſhould be no Priority in the 
le. See 13 H. ). b. by Butler, NT | | 
do in the Caſe at Bar, The Uſe limited to the Feoffee 5. the D. of  . 
Kanother, is not any new Thing, but the Pernancy of No-folk's Caſs . .* i 
eold Profits of the Land, which well may be limited to in 3 Chanc. 1 
e Feoffee and another jointly: But if the Uſe had been * | 
Y limited to the Feoffee and his Heirs, there, becauſe 
FC is not any Limitation to another Perlon, nec in pre- 

5 G 2 . ſentz, \ p 


ſſeuti, nec in futuro, he ſhall be in by Force of the Peoff. 
„ ment. e eas Wem | 
And it was reſolved, That Joint-Tenants might be. ſei. 
ſed to an Uſe, although that they come to it at ſeveral 
Times: Ag, if a Man maketh a Feoffment in Fee to the 
. _ Uſe of himſelf, and to ſuch a Woman, which he ſhall after 
marry, for Term of their Lives, or in Tail, or in Fee; in 
this Caſe, if after he marrieth a Wife, ſhe ſhall take joint- 
ly with him, although that they take the Uſe at ſeveral. 
| Times, for they derive the Uſe out of the ſame. Fquatain 
; and Frechold, ſcil. the Feoftment. See 17 El. Dyer 340. 
| 80 if a Difſeifin be had to the Uſe of two, and one of em 
E agreeth at one Time, and the other at another Time, the 
Page [57] 11 * be Joint-Tenants ; but otherwiſe it is of Eſtates whi 


a paſs by the Common Law : And therefore if a Grant be 
made by Deed to one Man for Term of Lite, the Remain- 
— der to the Right Heirs of A. and. F. in Fee, and A. hath 

45 IlIſſue and dieth, and afterwards Y. hath Iflue and dieth, 


and then the Tenant for Life dieth ; in that Caſe the Heirs 

of A. and J. are not Joint-Tenants, nor ſhall. join in a &i. 

Fac to execute the Fine, 24 E. 3. Foinder in Action 10. 

becauſe that altho' the Remainder be limited by one Fine, 

and by Joint Words, yet becauſe that by the, Death of A 

, the Remainder as to the Moiety, veſted in his Heir, and 
| by the Death of Z. the other Moiety veſted in his Heir at 
feveral Times, they cannot be Joint-Tenants : But in the WW © 
Caſe of a Uſe, the Husband taketh all the Uſe in the wean II © 
Time; and when he marrieth, the Wife takes it by Force . 


NSS Sn 


of the Feoffment and the Limitation of the Uſe jointly with w 
him, for there is not n veſting by 2. 
| Parcels, as in the other Caſe, and ſuch is the Difference, © * 
See 18 E. 3. 28. And upon the whole Matter it was relo- 18 
ved, That becauſe in the principal Caſe the Father and Son 
13 were Joint-Tenants by the original Purchaſe, that the Son joy 
= having the Land by Survivor, ſhould not be in Ward: And 7 
JZ h e gly it was 1 „ Sf * 
| of t 
| vide 
- fon 
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| © > "Collins and Harding Caſe. 
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THE Caſc between Collins and Harding wit, 4 Man Rent appor- 


ſeiſed of Lands in Fee, and alſo of Lands by Copy of 


Court: Roll in Fee, according to the Cuſtom of the Manor, 


made one entire Demiſe ot the Lands in Fee, and of the 


Lands holden by Copy according to the Cuſtom, to Har- 
ding for Years, rendering one entire Rent: And afterwards 


the Leſſor ſurrendered the Copyhold Land to the Uſe; of 


Collins and his Heirs : And at another Time granted by 
Deed the Reverſion of the Freehold Lands to Collins in 


rioned, 
See 3 Co. 24. 


4 Co, 37, 38. 
5 Co: 2. Part 


F. 6,55. 


Cn 70. 
9 Co. 138. 
10 Co. 128. 


Fee, and Harding attorned; and afterwards for the Rent 


behind, Collins brought an Action of Debt for the whole 


Rent: And it was objected, That the Reſervacion of the 
Rent was an entire Contract, and by the Act of the Leſſee 


the ſame cannot be apportioned : And therefore if one de- 


miſeth three Acres, rendering 3 5. Rent, and afterwards 
bargaineth and ſelleth, by Deed indented and inrolled, the 


Reverfion of one Acre, the whole Rent is gene, becauſe - 


that the Contract is entire and cannot be ſevered by the 
AR of the Leſſor: Alſo the Leſſee by that ſhall be Sub- 
my to two Fealties, where he was ſubje& but to one be- 


As to theſe Points, it was anſwered and reſolved, That 
the Contract was not entire, but that the ſame by the Act 
of the Leſſor, and the Aﬀent of the Leſſee, might be di- 
vided and ſevered : For the Rent is incident to the Rever- 
hon, and the Reverſion is ſeverable, and by Conſequence 
the Rent alſo : For acceſſarium ſequitur naturam ſui prin- 
cipalts, and that cannot be ſevered or divided by the Aſſent 
of the Leſſee, or expreſs Attornment, or implied by Force 
of an Act of Parliament, to which every one is a Party as by 


| Force of the Statute of Inrolments, or of Uſes, Sc. And 


u to the two Fealties, to that the Leſſee ſhall be ſubject, 


athough that the Rent ſhall be extinct: For Fealty is by 


83 Neceſ- 


| Neceſſity of Law focident 


Part of it ; but the Rent ſh 
nit: And {0 ie w ad — 


Pee lzs! And it was alle Tg ved, That although Collins comg 
td to the Reverſion by ſeveral Conveyances, and at 


Times, yet he might bring an Action of Debt for the whole 
Rent. "Fill 43 Plz. Rot. 243. Weſt and Laſſel's Caſe : A 


De Modo Decimandi. pax XII. 
the Reverſion, and to every 
be divided pro rata portio- 


jo 
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to the c 


Man made a Leaſe for Years of certain Lands, and aftet- 
wards deviſeth the Ręvegſion of two Parts to one, he ſhall 
have two Parts of the Rent ; and he may have an Action 
of Debt for the ſame, and have Judgment to recover. Hil, 
42 Elis. Rot. 108. in the Common Pleas, Euer and Moy/s 
Cafe The Deviſee of the Reverſion of Part ſhall avow for 
Part of the Rent, and ſuch Avowry ſhall be good and 


maintainable. | R 
Note well theſe Caſes and Judgments, for they ute given 
cat for otherwiſe 
— enſue, if by Severance of Part of th 


nion reported jeant Vonloes, in Hill. 6. EC. 
were; pare eil.) That the Has in ſuch 


Caſe ſhould' be loſt, becauſe that no Contract can be ap 


portioned, which is not Law: For, 1. A Rent reſerved 
upon a Leaſe for Years is more than a Contrakt, for it is 4 
Rent-fervice. 2. It is incident to the Reverſion which is 
ſeverable. 3. Upon Recovery of Part in Waſte, ot upon 


. 


Entry in Part for a Forfeiture, or upon Surrender of Part, 


the Rent is apportionable. 


Modus Decim. 


Antes 12, 37, 
38, &c. a 
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De Modo Decimandi. 


25. NMOte; It wes adjudged 19 Elis. in the King's 

N Bench, That where one obtained a Prokibition 
upon Preſcription De Mods Decimandi, by Payment of 
certain Sum of Money at à certain Day ; upon which 
Iſſue was taken, and the Jury found the Modul De- 
cimandi by Payment of the faid Sum, but that it had 
| been paid at another Day: And the Caſe 
debated, and at the laſt it was reſolved, That no 
ted ; for although that the 
Day of Payment be Miſtaken, yet it appeareth to the 
Court, that no Tithes in Kind were due, for which the 


Suit 


Conſultation ſhould be 


Reverſion, the entire Rent ſhould be loſt: And the Opi- 


as well 
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pike Kl. Ejeftment de duabus partibus, Gc⸗ 


9. 

I Suit was in the Spiritual Court: And the Trial of the Cu- 

g tom De Modo Decimandi belongeth to the Common Law, 

F and a Conſultation ſhall not be granted where the Spiritual 

1 hath not Juri ſdiction of the Cauſe : Tanfield, Chief 

, Baron, hath the Report of this Caſe. 

\ * . n 
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XXV. Mich. 7 Jacobi Regs. 
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| WH  - Ejetiment de duabus partibus, 5c., 

I tie#7one Firmæ, the Writ and Declaration were 8 cc. MM 
an tone Firitie, ſrit and Declaration were | 

; [ of two. Perts of certain Lands in Hethtr ſet and Windhamn 2 " \- 

1 in Ne and doth not fay in two Parts, in three Parts to 9 Co. 77, 7%. 

WH bedivided ;. and yet it was good as well in the Declaration 7 C. 2% 

h 15 tit: For without Queſtion the Writ is good, &. 

| ant Fa#tibis, generally, and ſo is the Regiſter. _ | j 

f dee 4 E. 3. 162. 2 3. 31. 2 1. 10 13. 2 

4 10 E. 3. 5tt. tt A. 21. 11 E. 3. Bre. 478. 9 H. ' 

1 6. 36. 17 E. 4. 46. 19 E. 3. Bre. 244. Ang upon all 

f the faid Rooks it appeareth, that by the Intendment 

, and Conſtruction of the Law, when any Parts are de... 

mand without ſhewing in how many Parts the 1 


whole is divided, that there remains but one Part not 
divided : As if two Parts are demanded, there remains 

a third Part; and when three Parts are divided, there re- 
mains 4 foutth Part, Cc. But when any Demand is of other 

Parts in other Form, there he ought to ſhew the ſame | 


Specially : As if ons demandeth three Parts of * five Parts, Pape cc 

or four Patts of the fix, Sc. And according to this Diffe- * C 1 

rence it was ſo telolved in ourden's Caſe in the King's 

= And accordingly Judgment was given in this Term 

id the Caſe at Bar. I b=_ 
.+ 
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NI Mich. 7 Joe bai. 


I the Common Pas. 
bj < Mutton's Caſe. * 
Slander. N Acdion upon the "Caſe was brought againſt M 
3 _ 1 | for ith + the Plaintiff, 1 and Lene 
8 2. N. who guilty ; and it was found againſt him to 


* See 146 Leg. We ee And it was holden by the whole Court 

„ 35 a7, in the Common Pleas, that no Action lieth for the fad 

. Words : For Sortilegium eſi rei futuri per forces exploratio: 

* Hop, 137, ty, Et Sortilegus ſive Sortilegiſta eſt qui per ſortes Je Pre. 

12 = os, Runciar, Inchantry oft verbis aut rebus adjuntiis aliquid 

. N Præter aaa moliri :Whereof the Poet ſaith, 

. 236, 08, 399, © | 

„ Carminibus cares ſocio mutavit Uſes. 

_— - . See 45 E. z. 11. One was taken in Southwark with the 

_. Head and Vila age of a dead Man, and with..a Book of 

= Sorcery in bis Mail: And Wh was brought into the 
{SY King's Bench before Knever Juſtice, but no Indictment 


was framed againſt him: For which the Clerks made 
3 him ſwear, thar he ſhould never after commit any Sorce- 
_— ry; and he was_ſent to Priſon? And the Head and the 
—_ - Book were burned at Turhil, at the, Charges 3 the 


_ Priſoner. And the ancient 1.5 was; as it & appraret 
= - 25 * Britton, that thoſe who were attainted df Sorcery 
ere : But the Law is not ſuch at this Day; 

but be who is convicted of ſuch Im and Deceit 

8 ſhall be fined and impriſoned. And it was ſaid, that 
6 tit was adjudged, That if one calleth another Witch, 
= that an Action will not lie, for it is too : E 
=  ' , Adicitur Tatine Venefica : But if one faith, She is © 


= _ Witch, and hath bewitched ſuch a one to Death, ® an 
1 95 Action upon the Caſe lieth, if in Truth he be dead. Cor 


- Juration is derived of theſe Words, Con and juro: E pre- 
s mos aicitur quando multi in alicujus perniciem jurant : And 
the Statute of 5 Elis. cap. 16. it is taken for ine 
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iſe; | 
of any evil and wicked Spirits, i. eſt. conjurare verbis 
tis aligquos malos & _— Piritus; the fame is 1 
Felony : But Witchcraft, Inchantment, Charm or Sorcery, 
is not Felony, if by them any © Perſon be not killed or 


ö 


dieth. 8o that Conjuration eſt verbis conceptis compel- 


* 


- : 


re malos & iniquos ſPiritus aliquod facere vel dicere, 


Spirit, doth not make any Conuration or Invocation 


by. any powerful Names of the Devil, but the wicked 


Spirit comes to her familiarly, and therefore is called 
2 Familiar : But if a Man be called a Conjurer, or a 
Witch, he ſhall not have any Action upon the Cale, 


unlefs that he ſaith, That he is a Conjurer of the De- 


vil, or of any Evil or wicked Spirit: Or, that one is 
x Witch, and that he hath bewitched any one to Death, as 
is before ſaid. UP IF 1 
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And note, That the firſt Statute which was made againſt 5 
Conjuration, Witchcraft, Sorcery and Inchantment, was the 


AR of 33 H. 8. c. 8. and 
uin Caſes ſpecial, but 
ute of x E. 6. cap. I2, - 


it they were madeFelony in cer- 
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In the Court of Wards. © 
Sir Allen'Percy's Caſe. 


\ 


furry them away, rendering Rent, and afterwards Sir 


Ney demiſed the ſame Tenement to Sir Allen for) Years: 
The Queſtion was, Whether Sir Allen, having the immediate 


Haberitance in the Right of his Wife, expectant vpon the 
o as te 


* 
* 


at Act was repealed by the Sta- 


Im died, having Iſſue Mary his Daughter, now the 3 
ie of Sir Allen Percy, Kt. and afterwards the ſaid Vm. 


« 


XXVII. Mich. 7 Jac. Regis. 76 


IR Fobn Fits and Bridget his Wife, being Tenants for ag - = 
| 8 Life of a Tenement called Ramſbams, the Remainder x5 Arby 3 
toSir ohn Fits in Tail, the Remainder to Bridget in Sce 2 C. 4. 
Tail, the Reverfion to Sir n and his Heirs : Sir John g, Co. #9» 
md Bridget his Wife, by Indenture demiſed the ſaid Te- 5 Co. 2. 
dement to Vin. Sprey divers Years yet to come, ex- Pat 12. 


jept all Trees of Timber, Oak and Aſhes, and Liberty to 3. ©*: 4 
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oe... - Allen Pierey 'r Caſe. - Parr XII. 
; \Riftate for the'Lik of Bridger, and alls Having the Pupyt 
= © |. Fon by the d Deal, en down ths Tine 
= 18 Trers, Oaks, and Aſhes: And it was objected that he 
= might well do it: For it was reſolved in 1 5 Caſe 
3 +2 Ain fifth Part of my Reports, ol. 12. Thar if ele * 
» 5 Years, or for Life, $ overt his Term or Eſtate unto 
—_— another, excepting the or the Trees, or the Clay 
_ Oc. thar the Exception is vold, becauſe that he cannot ez. 
—_ , cept that which he. cannot lawfully take, and Which doch 
= | not belong unto him by the Law. But it was anſwered 
—_ and reſolved by the two Chief A the Chief Ba. 
4 rom, That in the Caſe at Bar, the Exception was good 
_ without Queſtion, becauſe that he who hath the 1 
| tance, Joitis in the Leaſe with the Leſſee for Life, And ir 

was further reſolved, That if Tenant fot Life 1cafoth fir 
Years, excepting the Timber-Trees, the ſame is lawfully 


A * 
” 
4 


and wiſely done: For otherwiſe, If the Leſſee of Aff 
| cuttech down the Trees, the Tenant fot Lifs fiould be 
3 _  - puniſhed in 2 ſhould not have any Remedy . 
1 | 2 the Leſſee for Yeats: And alfo if he demliſeth th; 
=. and without Exception, he who hath the immediate E- 
> ſtate of Inheritance, by the Aſſent of the Leſſee, may cut 
* down all the Timber-Trees, which when the Term ended, 
5 - all ſhould be waſted, and then the Tenant for Life ſhould 
=— - not have the Boots which the Law giveth him, nor th 
. Pawnage and other Profits of the ſaid Trees, which he law- 
ttluly might rake: But when Tenant fot Life upon lis 
. Leaſe excepteth the Trees, if they be cut down by the 
Leſſor, the Leſſee or Aſſignee ſhall have an Action of Treſ 
paſs, Quare bi & armis, and ſhall recover Damages ac 

JJ —¶˙•1.ů3mi res 

And this Caſe is not like the ſaid Caſe of Saunders 
which was affirmed to be good Law; for there the Leflee 
. aſſigned over his whole Intereſt, and therefore could not 
3 | except the Mines, Trees, and Clay, Sc. which he had 
3 d not But as Things annexed to the Land: And therefore he 
could dot have them when he had parted with his whole 
Intereſt, not he could not take them either for Reparatio 
- Wap or otherwiſe: But when Tenant for Life leaſeth for Years 
br except the Timber-Trees, the ſame remainieth yet annexec 
to his Preebold, and he may command the Leſſee to take 
| them for necefſaty Repatations of the Houfes. And ig td 
1 faid Caſe of Saunders, a Judgment is cited between Ff 
Page [61] and Miles * Plaintiffa, and Spencer and Zourd Defendan 
That where Leſſee for Years aſſigns over his Term, excep 
7 the Trees, that Waſte in fuch Cate ſhalt be brought ai 
the Aﬀignee, but in this Cafe without Queſtion 5 
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1 the Court of Wards. 


Hulme 7 Caſe. 


UB Ki (in che Right of bis Duchy of E Lancaſter 
12 ng Hullm (ſeiſed of the Manor of 15 5 
be Gary of Loncſr . holden of the King as. of his 
Duchy by Knights — Meſne : And Rob. M. wet I 
Leads in Male, holden of the Meſne as of his 244 10 Manor 
Rut Service) Tenant. Rich. Halm died; after whoſe 
th, 31 Hen, 8. is was, that he died ſeiſed of the ſaid 
Menalty, and that t he ſame deſcended to Zdward his Son 
* Kor within in 26, and found the Tenure aforeſaid, a. 
e that he was within Age, Rob. Male 
aw fret after which, anno 35 H. g. it was found 
y Office, That Naber Male died ſeiſed of the ſaid Te- 
of Lane and that the ſame deſcended' to Richard 
and Heir within Age , and that the faid Tenancy 
2 King, as Khbis ſaid Dutchy, by Knights 
rice z whereas in "ruth the ſame was hblden of A. 


rd Hubs, then in Ward of the Kin 22 
Ward of the Heir uf. 


ke which the King ſeiſed the 
mant. And afterwards, anno quarto pos Fang Regis that 
* after che Death of agg who wes lineal 
* the ſaid Robert Male, by another Office it was 
| That the faid Richard died ſeiſed of the faid IT- 
iy, and held the fame of the King, as of his Dutchy, 
v7 hts Service, his Heir within Age : Where Ri- 
, Coufin and Heir of the aid Rithay Hulm, 
Hera a Bill to be admitted to his Traverſe of the 
i Office found in 4 Zac. Regis : And the _ 

ther the Office found in 35 H. 8. be any 

aid Hulm, to traverſe the 121d laſt Office? Or i * 
kid Hul ſhould be driven firſt to traverſe the Office 


p< 
And 


( 
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Lord of whom the Land is holden ought to have a Writ of 
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- Co. Lit. 77. i. 
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Ps 3 RE. 
' "Abd it was obj ENS e 
And it was-ob , L hat he ought firſt to trave 

Office of 33 If-8. is inthe rl Cab of s E ge e 
if two Fines be levied of Lands in antient ae the 


Deceit to reverſe the firſt Eine; and in that the ſecond Pine 
ſhall not be a Bar: And that the firſt Office ſhall ſtand a; 


| 

| 

as the ſame remains in Force. | 

o which it was anſwered and reſolved by the two Chief i ; 
Juſtices and the Chief Baron, and the Court of Wards, That . 
the Finding of an Office is not any Eſtoppel, for that is but 
an Enqueſt of Office, and the Party grieved ſhall have 4 
Traverſe to it, as it hath been confefled, and therefore 
without Queſtion the ſame is no Eſtoppel ; but when aa 
Office is found falſly, that Land is holden of the King by 
Knights Service in capite, or of the King himſelf in 8 4 
cage, if the Heir ſueth a general Livery, now it is holden 
in 4 E. 3. 12. by Mowbray and Perſey, that he ſhell not 
after add, that the Land is not holden of the * King; bu he 
that is not any Eſtoppel to the Heir himſelf who ſueth th hy 
1 ill not conclude his Heir: For ſo ſaith Mor * 
Bray himſelf 2 in 44 A pl. 35. That an E stoppe the 
by Suing of Livery ſhall eſtop only the Heir himſelf durii be 
his Life: And in 1 H. 4. 6. J. there the Caſe is put of ex8'W: 
pteſs Confeſſion and Suing of Livery by the Iſſue in Tu b 
upon a falſe Office: And there it is holden, that the Juri A 
upon a new Diem clatſit extremum, after the Death oth 
ſuch ſpecial Heir, are at large, according to their Co bee 
ſcienoe, to find that the Land is not holden, c. for the be 
are ſworn ad veritatem dicendum: And there Finding the 
called verediftum, quaſi diftum veritatis ; which Real det 
alſo ſhall ſerve, when the Heir in Fee-fimple ſueth Liy And 
apon a falſe Office, and the Jurors after his Death ought ef t 
find according to the Truth: So it is ſaid 33 H. 6. ). Ha 
Laicon, that if two Sifters be found Heirs, whereof . 
one is a if they join in a Suit of Livery, ſhe whiꝗ n 2 
joineth with the Baſtard in the Livery, ſhall not alled bnd 
Paſtardy in the other: But there is no Book that ſaith, t be 
the Eſtoppel ſhall endure longer than during his Life: A Com 
when Livery is ſued by a ſpecial Heir, the Force and H eber 
ſect vf the Livery is executed and determined by Ws: : 
Death, and by that the Eſtoppel is expired with the Des Land 
of the Heir; but that is to be intended of a general Li e 
ry: But a ſpecial Livery ſhall not conclude one: But a er 
is expreſſed, the Words of a general Livery are N preſs 
the Heir is found of full Age: Rex Eſchaetori, Ec. Mad, 
quad cepimus homagium J. flii & heredis B. defunti Office 


emnibus terris & tenementis que idem B. Pater ſuus ie 
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1 Wor X00 Hue cage. 
\o alis in capite, die quo abi, & ei terras & renement. 
at i reddidimüs, ideo tibi præcipimus, Se. And when the: | 
ne WY Heir, was in Ward, at his full Age, the Writ of Livery ſhalk _, 
of WW 6g; Rex, Sc. Cuia J. filius & heres B. defuncti qui de 
ne bis tenuit in capure eratem ſuam coram te ſufficienter nn 
as Wi rolavit, Sc.  Ceperimus homagium ifſius' J. de omnibus Pu 
terris 8. tenement 1s, que idem B. Pater ſuus tenuis de nobis 1 
ief i capite rows obiit, & ei terras & tenement. illa reddi-: 
at n, £7 - ideo tibi precipimns, us ſupra, Sc. Which 
ut Writ is the Suit of the Heir, and therefore although that 
d the Words of the Writ are the Words of the King, as 
ore all the Writs of the King are; and although that the Li- 

ery. be general, de omnibus terris & tenememis de quibus 
B. pater J. tenuit de nobis in capite die qua obiit,. without yy 
lire Affirmation that any Manor in particular is holden is 
apite,” and notwithſtandiog that the ſame is not at the Pro+ 
ecution of the King's Writ, and no Judgment upon it; yet 
tecauſe the general Livery is founded upon the Office,. and 
by the Office it was found, That divers Lands or Tene- 
nents were holden of the King in capite, far this Cauſe 
the Suing of the Writ ſhall conelude the Heir only which 
heth the Livery, and after his Death the Jurors in a new . 
Writ of Diem clauſit extremum, are at large, as before is | 
kid. And if that Jury find falſly in a Tenure of the Ring | 
jo, the Lord of whom the Land is holden may trav 
that Office: Or if Land be holden of the King, E9c. in 2 
$ocage, the Heir may traverſe the laſt Office, for by that x 
the is grieved only; and he ſhall not be driven! to traverſe 
the firſt Office: And when the Father ſueth Livery, and 
dieth, the Concluſion is executed and paſt, as before is ſaid. 
And note, that there is a ſpecial- Livery, but that proceeds 
if the Grace of the King, and is not the Suit of the Heir. 
ind the King may grant it either at full Age; before State 
banda, Oc. or to the Heir within Age, as it appeareth _ 
021 E. 3. 40. And that is general, and ſhall not compre» .\ | 
dend any Tenure, as the general Livery doth; and there 
bee it is not any E * Queſtion. And at Bo Page (oz 


mmon Law, a ſpeci 


Livery might have been gran 


ere any Ofhce found : But now by the Statute of 33 H. 8. Y 

22. it is provided, That no Perſon or Perſons, havin 
Des or Tenements above the 2 Value of 20%. ſhall — 
dre or ſue any Livery, before Inquiſition or Office found, 85 | 


before the Eſcheator or other Commiſſion: But by an ex- 
preſs Clauſe in the ſame Act, Livery'may be made of the 8 
Lands and Tenements compriſed or not compriſed in ſuch * 
Oitice ; Yo that if Office be found of any Parcel, it is ſuffi- 

tent: And if the Land in the Office doth exceed 200. * | 

N | , a \ Ss 


See Hale of 
Parliaments 
179, 198, &c. 
un' Col- 


299. 
See Farll. 13, 
&c. 
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lein 268 ro Omer of Barkanwene: And this appeareth by two notable 


vonſbire, 3-39: their Seats, Places, and Preheminences of the 
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Thar the Ger 


renew eden 


in this Cafe, t the Office of 
8. was" not traverſable,” for his own Traverſs ſhall 

ee to kave'Wardſhip by Res- 

And when the King cometh to the Poſſeſſion 

83 Means, a Mo 7 

h he hath no Ri 

bath a . 


. SSS 
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Privilege, Order, or Cuſtom of Parliament, 
Houle, or of the Houle of Com- 
termination or Decifion only of the 


N = hr 2 U 


mons, belongs to rhe 


TID 


Precedents. 

The one at the Parliament holden in the 25th Year of 
Henry the Sixth, there was a Controverſy moved in 

— — Houſe between the Earls of Arundel [rad of De 


fame, to be bad in the«King's Preſence, as well in the 
High Court of Parliament, as in his Councils, and elſe 
where: The King, by the Advice of the Lords Spiritual 
and Temporal, committed the fame to certain Lords df 
Parliament, who Rc C20 nor Leiſure Wn 


$ 


+4 — = 


K * 
> 

- 

| * 


7 


Rur Xu. Parliament: 1 9 
he ſame, it . the King, IF Go by the Advice of the Lords 
it his Parliament, anno 27 his Rei „ That the 
ges of the Land mould hear, fee, and examine the 

Tn, 1:6 and to report what they conceive herein: The 

Judges s made Wort vs as ſolloweth; That this Matter, (vis. 
of Honour and Precedency between the two Earls, Lords 
of Parliament) was a Matter of Parliament, and belongs 
to 2 King's Highnels, and the Lords Spiritual and Tem- 
in Farliament by them to be decided and determi- 


being thereto ſo commanded, the ſhewed what 
ck Feb upon Examination, and their pinions there- 


„ „ - was 


e Parliament in 31 H. 6. which Parliament began 
the ih * of March, and after it had r ape Tine, Page 40 
Aus preragued until the Fourteenth of . Fabygery : 
dieewards in Aichaeirgs-7 erm, | une 31 K. 6. 
n. the Speaker of the Commons Houle, at the Suit See ohen 
« the Duke of gu iu gam, was condemned in the Ex» Beh 
hequer.in 1000 J. Damages for ſpaſs done 277. 
. T ee 

oule, at | 
tocxerciſe; bis Place-: The Lard refer this Cafe to the 
end Ferceſeue: and Pript, the two Chief Juſtices, 
Name of all the Judges, after, fad Conifterayen and 
— Deliberation had amongſt + Rang anſwered ang faid, 
That they ought not to anſwer to this 2 1 
wt deen Ad aforetime, That Es 
vib determine the gt wt 
meat 3, for it is ſo high and mighty in i Nature, 
bat it may make Laws; and that, that is Law, it may 
wke 90 Law: And the Determination and Know- 
kige of that 2 e belongeth to the Londa of the Par- 
lens, and not NN But as for Nraceedings in 
ae lower Courts in ſuch Caſes, dy. delivered. theig Qpi ; 
_—__ in Sir John Nuten s Cale, it is 
hides, the it every Court ſhall determine and decide tba 
3 * of the ſame Court. wh Fu 
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N H. 1. 7 Jac Regis. 


Bj the Star-C amber. | 


; 12 555 and Sir John Whitbroke's Caſe. 


Sus chamber TN the Caſc 1rd and Sir Jobs Whithro 
63 1 Þ in the i Defendant was convicted of 
See 12 Col 84, divers Miſdemeanors, and Fine and _—— iy impoſed 
N upon him, and Damages to the Plaintiff: And it was mo- 
last. 66. ved that a ſpecial Proceſs might be made out of that Court 
*- c to levy"the ſaid Damages upon the Goods and Lok 
the Defendant: And it wes referred to the two Chief Ju 
| _ whether any ſuch Proceſs might be made? Who 
| erm moved the Caſe to the Chief Baron, Aro). 
= Judges and Barons; and it was unanimouſly reſolved 
by them, That no ſuch” Proceſs could or ought to be made, 
neither for the Damages nor for the Coſts given to the 
Plaiditiff: For the Court hath not any Power or Juriſdiction 
to do it, but only to keep the Defendant in Priſon until h 
pay them. For, for the Fine due to the King, the Court 
of Star-Chamber cannot make forth any P for levying 
of the ſame, but they eſtreat the 20 into the Exchequet 
which bach Power by the Law to write forth Proceſs to the 
Sheriff to levy the ſame. But if a Man be convicted it 
the Star-Chamber for Forgery upon the Statute of 5 Elis 
that in that Caſe, for the double Coſts and Damages, 1 
Engliſh Writ ſhall be made, directed to the Sheriff, &6 
reciting the Conviction, and the Statute for the Levying d 
the fai Cots 6nd Damage of the Goods and Chattels, anc 
Profite of the Lands Defendant, and to bring in the 
Money into the Court of Star-Chamber, and the Writ 
be ſcaled with the Great Seal, and the Teſt of the King 
For the Statute of 5 Elis. hath given Juriſdiction to t 
Court of Star-Chamber, and Pour to. give Judgment (4 
mag? other Things) of the Coſts and Damages, wiic 
by Force of the ſaid Act of Parliament, 0 
— +] * the Court by the Act hath Power to 
Execution; Quia quando aliquid conceditur, ei omnia 0 
cedi videntur per * — ad illud. And it wy 


_ Ls olyed 


* * <A, ths, 4 
7 ” ., 


1 | a = P 
- 8 * N 2 wy 
— . N 18 J — 
= * . » * * 
I _ hd 7 7 


ns as 
* 
* 

„ * 


" — tf 
LR 


rn * 

"our," l oy . =, F 0 
T : ' 
7 


rn. Morſe ad Nebb' Curt. 
sole, That the Giving of the Damages to the Plaintiff * 
was begun of late Times: And although that one or two 


| Precedents were ſhewed againſt this Reſolution, they being 
| againſt the Law, the Judges had not any Regard — hi | 


- 


e like Reſolution was in the Caſe of Zangdale in that See n Co 58. 


XXXI. Hill. 7 Jac. Regir. 


In the Common Pleas. 


Morſe and Webb's Gaſe. 


+ 314. 
1 . 

of the ſaid William Sherington, and for Damage-feafants, 2 Lev. "4 
Se. In Bar of which Avowry the Plaintiff ſaid, That the * Salk. 179; 
aid Acre of Land is Parcel of Downfield, and that he him- 
kf, at the Time, and before the Taking, Ec. was and 

Fet is ſeiſed of two Yard-Lands, with the Appurtenances, in 
Inddington aforeſaid: And that. he, and all thoſe whoſe 

EBtate he hath in the ſaid two Yatds of Land, Time out of 

Mind, Cc. have uſed to have Common of Paſture per to- 

Fun contentum of the ſaid Place called the Downfreld, 
whereof, £9c. for four Beaſts called Rother-Beaſts, and Ge 
two Beaſts called Horſe-Beaſts, and for fixty Sheep, at cer. # 
hin Times and Seaſons: of the Year, as to the aid two 
lard-Lands, with the Appurtenances appertaining: And 
that he put in the ſaid two Oxen to uſe his Common, Ec. 
find the Defendant did maintain his Avowry, and traverſed 
de Preſcription, upon which the Parties were at flue, and 
de Jury gave a Special Verdict, That before the Taking, 

me Richard Mork, Father of the ſaid oh Morſe, and 
ww Plaintiff, whoſe Heir he is, was ſeiſed of the faid - © 
Wo Yard-Lands, and that the _ Richard Morſe, c. _ h 
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* Cue. Parr XIII. 
che Common of Paſture for the ſaid Cattle, per totum con- 
*reprunof the ſaid Downfield, in Manner and Form as be- 
_ fore is alledged; and fo ſeiſed, the ſaid Richard Morſe, in 
n the CS Year of Queen Elizabeth, demiſed to il. 
tam Thomas and Fohn Fiſher divers Parcels of the ſaid two 


=  _ Yard-Lands, to which, Oc. vis. the four Buts of arable, 
: > * with the Common and Intercommon to the ſame belonging, 
| | Ic 


4 for _ Term of Four hundred Years; by Force of w 
& | the ſaid William Thomas and John Fiſher entred, and were 
VB ſſeſſed: And the ſaid Richard ſo ſeiſed, died thereof 
- feiſed ; by which the ſaid two Yard-Lands in Poſſeſſion and 

Reverfion deſcended to the ſaid 70h Morſe the now Plain- 

tif: And if upon the whole Matter, the ſaid ahn Morſe 

now heth, and at the Time of the Taking, c. had Com- 
mon of Paſture, Cc. for four Beaſts called Rother-Beaſts, 
and two Beaſts called Horle-Beaſts, and for fixty Sheep, 

Sc. as to the ſaid two Acres of Land, with the A purte- 

nances belonging, in Law or not, the Jury prayed the Ad- 

vice of the ny . | 

47 Note, That this Plea began Zyin. 5 Jacobi, Rot. 1405, 
= Page [66] And upon Argument at the Bar, and at the Bench, it was 
reſolved by the whole Court, that it ought to be found a 
-gainſt the Defendant, who had traverſed the Preſcription: 
For altho' that all the two Yard-Lands had been demifed for 
Years, yet the Preſcription made by the Plaintiff is true; 
for he is ſeiſed in his Demeſne as of Fee of the Freehold 
of the two Yards of Land, to which, &c. And without 
Queſtion the Inheritance 2nd Freehold of the Common, af- 
ter the Years determined, is appendant to the ſaid two 
Tard Lands; and therefore clearly the Iflue is to be found 
againſt the Defendant : But if he would take Advantage of 
ho Maner in Law, he _ (confeſſing the Common) to 
hav pleaded the ſaid Leaſe ; but when he traverſeth the 
Pre ſeription, he cannot give the ſame in Evidence. 

2, It was reſolved, That if the ſaid Leaſe had been 
pleaded, that the Common, during the Leaſe for Years, is 
not ſyſpended br diſcharged ; for cach of them ſhall have 
Common rateable, and in ſuch Manner, that the Land in 
1 | awhich, Oc. ſhall not be ſurcharged: And it fo ſmall a Par- 
4 | cel be demiſed, which will not keep one Ox, nor a Sheep, 
= - - -* then the whole Common ſhall remain with the Leſſor, 
* | always as the Land in which be not — 

„ 3. Jt was reſolved, That Common appendant unto Land, 
zs as much as to ſay, Common for Cattle levant and couchant 
3 upon the Land in which, Sc. So that by the Severance 

N ok Part of the Land to which, c. no Prejudice can come 

to the Terretenant in which, Ec. 
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4. See 
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. | Part III. | Hughes and Crowther's Caſe. | „„ a d- 
4. N of 42 ni 2 Saond, $24, 1 
1 2 hig .+ + was affirm Law: And there is *< „5 
no ference, when the Preſcription is for Cattle levant and . iGo 2. = 
couchant, and when for a certain Number of Cattle levant | 
and couchant : But when the Preſcription is for Common ; I 

t to Land without (alledging that it is for Cattle '-, gf 

Pant and couchant) there a certain Number of the Cattle . 

qught to be expreſſed, which are intended by the Law to 


be levant and couchant. 
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2 XXXII. Hz. 7 Jac. Regi. 
05 In the Common Pleas, 7. 
was | 
| a- ö . n * 
on Hughes and Crowther Caſe: fa, 

or "Ca | | 3 * 
ue; Wes; K TT." 

N a Replevin, between Robert Hughs Plaintiff, and Ri- i; 
wy ] chard Crowther Defendant, which began Tin. 6 Ja- 8 F 
4 | cot, Rot. 2220. The Caſe was, That Charles Fox was 3 Ce. 19 , ol 
to Lied of fix Acres of Meadow in Beafton, in the County 4e irc 3 : 
2und of Salop, in Fee, and 10 Octob. 9 Elis. leaſed the ſame td 11 Co. 3. 


Charles Hibbens, and Arthur Hibbens for ſixty Years, if 1 Mod. 1996 _ 
the aforeſaid Charles Hibbens and Arthur Hibbens ſhould - _—_— 

Jo long live, and afterwatd Charles died; and if the Leaſe . 
determine by his Death, was the Sona and it was ad- 
judged, That by his Death the Leaſe was determined; for 
the Life of a Man is meer collateral unto the Eſtate for 
Years: Otherwiſe it is, if a Leaſe be made to one for the 
Lives of J. S. and J. N there the Freehold doth got de- 
termine by the Death of one of them, for the Reaſons and 
Cauſes given in the Caſe of Brudrel, in the fifth Part of 
my Reports, fol. 9. Which Caſe was affirmed to be good 
Law by the whole Court. | ("ARCS * 
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„n * XXXIIL Paſch, 8 Jac. Regis. 
_ In the Common Pleas. 


_ = Heydon and Smith's Caſe. . 
|” | Manor Co- Ichtrd Heydon bepaght an Action of - Treſpaſs againd WF 
7 floms. Michael Smith and others, of Breaking of his Cloſs | 


See Lex Ma- . . | 
A Hm called the Mcor in Ugley in the County of Eſſex, the 25th 
S 6 3 Day of June in the fifth Year of the Kg & — 
6 „ arborem ſuam ad valentiam 40 . ibidem nuper creſten. 
2 ſucciderunt: The Defendants ſaid, that the Cloſe is, and 
Roll. Abr. at the Time of the Treſpaſs was the Freehold of Sir ohn 
wo Dutton Teventhrop Knight, Oc. and that the ſaid Oak was 4 
7 leon.e;s, Timber-Tree of the Growth of thirty Years and more, and 
, Gar. 321. juſtifies the Cutting down of the Tree by his Command- 
- + .: . tent: The Plaintiff replieth and faith, That the faid 
=  --_ Cloſe, anda Houſe and twenty-eight Acres of Land in N- 
o, arc Copyhold, and Parcel of the faid Manor of Ugley, 
—_ © Sc. of which Manor Edward 3 Eſquire, Father 
1 of the ſaid Sir Fohn Zeventhrop, was ſeiſed in Fee, and 
granted the faid Houſe, Lands and Cloſe to the faid Ri- 
BR -, chard Heydon and his Heirs by the Rod, at the Will of the 
L.“ éuerd, according to the Cuſtom of the ſaid Manor: And 
__ that within the. ſaid Manor there is ſuch as Cuſtom, und 
. ilibet tenens Cuſtoman. ejuſdem Manerii ſibi, & hered+ 
| ſuis, ad voluntatem Domini, Sc. a toto tempore ſu. 


. 
EF 


=_ -; Peraadicto uſts fa, & conſtrevit ad ejus libitum amputare 
3 * 4 ramos omnimpaarum arborum, called Pollingers, or Huf- 
3 bords, ſufer terris & tenem. ſuis Cuſtomar. creſcen. fro 
=. ligno combuſtibili, ad like libitum ſuum applicand. & in pra 
3 ielo Meſſuagio comburend. and alſo to cut down and take at 


tm Brownl. 132. their Pleaſure all Manner of Trees ealled Polengers or Huſ- 
10. 30 hords, and all other Timber-Trees, ſuper ejuſdem Cuſtu- 
=”. - mariis ſuis creſten. for the — of their Houſes built 
upon the ſaid Lands and cuſtomary Tenements; and alſo 
for Ploughbote and Cartbote, rex that all Trees called 
Pollengers or Husbords, and all other Trees at the Time of 
the Treſpaſs aforefaid, or hitherto growing upon the 4 
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Nr XIII. Heydon and Smith's Caſs, © © 


| Richard Heydon was in Decay, & egebat neceſſariis repa- 


| pugnatt, ſez/. Quod quilibet tenens Cuſtomarii ejuſdem Ma- 


| of the Plaintiff was in Decay, & egebat neceſſariis repara- 


the ſaid Book proveth the Pleading in the Caſe at Bar was 


6 n mg _ 
* of of * 0 : - FF a 4 1 = 
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* 


did Lands and Tenements cuſtomary of the ſaid Richard 
| Boden were not ſufficient, nor did ſerve for the neceſſary 


Dies 


aid: And that the faid Richard Heydon, from ——— 2 
the Time of the ſaid Grant made unte him, had maintain- 
ed and preſerved all Trees, Cc. growing upon the faid ' 

Lands and Tenements to him granted : - And that after the 3 0 
Death of the ſaid Zdward Leventhrop, the ſaid Manor de- | =o 
ſcended to the faid Sir ohn Leventhrop : And chat at the ü- 
Time of the Treſpaſs the aforeſaid Meſſuage of the ſaid 


ratiombus in Maremio ejuſdem, Upon which the Defen- « 

dant did demur in Law. | 

And this Caſe was oftentimes argued at the Bar: And 

now this Term it was argued at the Bench by the Juſtices: SE 

And in this Caſe theſe Points were reſolved. | = 
1. That the firſt Part of the Cuſtom was abſurd and - 


nerii habens & tenens aliquas * terras ſeu tenementaCuſtom, Pag, [68] 
Ge. ufus fuit amputare ramos omnimodarum arborum, vo- Moor 4 % | 
cat. Pollingers, 8&9. pro e combuſtibili, Sc. in prædicto zor, 46,814 
Meſſuagio comburend. (which ought to be in the Meſſuage 18 335. *"”' 
of the Plaintiff, for no other Meſſuage is mentioned before) 2 Salk. 163, * 
which is abſurd and repugnant, That every cuſtomary TT. 
nant ſhould burn his Fuel in the Plaintiff's Houſe : But that * 
Branch of the Cuſtom doth not extend unto this Caſe: For „ þ 
the laſt Part of the Cuſtom, which concerneth the Cuttin 
down of the Trees, concerns the Point in Queſtion ; and ſo 
the firft Part of the Cuſtom is not material. 

It was objected, That the Pleading, that the Mefluage 


hombus in maremio ejuſdem, was too general: For the 
Plaintiff ought to have ſhewed in particular, in what the 
was in Decay: As the Book is in 10 E. 4. 3. He 

2 ifeth for Houſebote, £9c. ought to ſhew that the 
hath Cauſe to be repaired, c. © NL. 

To which it was anſwered by Coke Chief Juſtice, That 


ſarns reparationibus in maremio, without ſhewing the 
— rtainty: And therewith agrees 7 H. 6. 38. and 

H 6. 17. | n= 7 

. It was alſo anſwered and reſolved, That in this Caſe 
without Queſtion it needs not to alledge more Certainty, for 
here the Copyholder according to the Cuſtom doth not take 
it, but the Lord of the Manor dath cut down the Tree, and 
cartieth it away where the reſt was not ſufficient, and ſo pre- 
ute th the Copyholder of his Benefit, and therefore he 
ia Hz Ws... 


certain- enough, ſcil. Quod Meſſuagium — egebat neceſ- 
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7 © needeth not to ſhew. any Decay ar all, but for increaſing 
= | of the Damages, for the Lord doth the Wrong when he 
_— cutteth down the Tree which ſhould ferve for Reparations 
| a . when need ſhould be. | P41 FO 
fore. . It was reſolved, That.of Common Right, as a Thing 
A 2 Brownl. 229. incident to the Grant, the Copyholder may take Houſe- 
FT. 281. bote, Hedgbote and Plowbote upon his Copyhold : nia 
ab 7. conceſſo uns conceduntur omnia ſine quibus id conſitere non 
potefl: Et quando aliquis aliquid concedit, concedere vide- 
tur & ia ſine quo res ipſa efſe non potaſt: And therewith 
” r 9 H. 4. Waſte 59. But the ſame may be reſtrain- 
by Cuſtom, ſci/. That the Copyholder | ſhall not 
— ir unleſs by Aſſigument of the Lord or his Bai- 
If, Sc. I-68 Ya 4: 40% e 
4. It was reſplved, That the Lord cannot take all the 
Timber - Trees, but he ought to leave ſufficient for the Re- 
paration of the cuſtomary Houſes, and for Ploughbote, 
. for otherwiſe great Depopulation will follow ; ſei. 
Ruin of the Houſes, and Decay of Tillage and Husbandry. 
Bow, s sg: And it is to he underſtood, That Bore being an ancient 
cation, Saxon; Word, hath two Significations ; the one compenſatio 
1 Go, Lit. cyiminis, as Frithbote, which is as much as to ſay, to be 


„ 


| r diſcharged from giving amends for the Breach of the Peace; 


bo Manbote, to be diſcharged of Amends for the Death of 
M W Man : And fecondly, in the later Signification, (/czl.) for 
us. in verbo. Reparation, as was Bridgbote, Burgbote, Caſtlebote, Park- 
x | bote, Sc. ſcil. Reparation of a Bridge, of a Borough, of a 
Caſtle, of a Park, Sc. And it is to be known, that Vote 
and Eſtovers are all one: Hſtovers are derived of this 
French. Word, Eſtover, i. g. fovere; i, e. ta keep warm, 
Was to cheri ſn, to ſuſtain, to defend : And there are four Kinds 
2 of Eſtovers, (ſcil.) ardendi, arandi, conſiruendi, & clau- 


FJ 
] 5. dendi-: ( Seil.) Fixchote, Houſebote, Ploughbote, and Hedg- 
= - 5. It was reſolved, That the Copybolder ſhall have a ge- 
*- - neral Action of Treſpaſs againſt the Lord, _ clauſum 
N en 


fixed it to his Eſtate againſt the Lord: And the Copyhol: 
a der in this Caſe hath as great an Intereſt in the Timber- 
& Prtrees, as he hath in his Meſſuage which he holdeth by 
Dopy: And if the Lord breaketh or deſtroyeth the Houſe 
Voichour Queſtion the Copyholder ſhall have an Adlon of 
Treſpaſs againſt his Lock 2 Domum fregit, and by 
| . . the fame Ręa ſon ſor the Timber - Trees which are annexed 
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io the Land, and which he may take for the Reparation 
| . f his Copyhold Meſſuage, and without which the Meh 
Juage cannot Rand. 771, 40 Elis. Ret, 22. in the King 
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tion of Treſpaſs, Quare clauſum Fregit, & arbores ſuccidit : 

And ſee 2 pl | 

y Goods to ſuch a Place, ſhall have an Action of Treſpaſs 
or 


and upon the Evidence the Damages ſhall be mitigated : 


| Felants: 35 H.6. 24. 30 H. 6. Treſp. 10, Sc. Tenant at 
11 H. 4. 23. If a Man bail Goods which are taken out of 


Per, the Serjeant of the Plaintiff, objected againſt it, that 


[1 1 . 
* y \ = > - : N 
tt ZW. * 1 * 9 * 2 2 * , \ 
A . . 1 P e p of * 1 N - 
he” * « © * C; 1 WF 7 1 5 o 2 a 3 2 * cs 
- CY d * — > \ » ie 1 oy 4 * 5 v by 2 4 * A 
* * 7 P * * 1 * 2 
\ 4 \ 1 4 2 3 
1 2 


Mar XUE Heyden and Smith's CG e. 
© Bench, between Stebbing and Groſener, the Cuſtom of the 3H 
| "Manor of Netberhall in the County of Suffolt was, that e- 


| Copyholder might lop the Pollengers upon his Copy- 1 
hold pro 1igno combuſtibili, c. And the Lord of the Ma- Gro. El. 629. 
nor cut down the Pollingers, being upon the Plaintiff's Co- _ 4 A 
yhold, upon which he brought Tis Action upon the Caſe, 2 Brownl. 229. 

| the Lops of the Trees in ſuch Caſe did belong 
to 1 and they were taken by the Lord. See 

s Caſe in the fourth Part of my Reports 30 and 31. 
and ſee 5 H. 4. 2. Guardian in Knight- Service, who hath 

Cuſtodiam terre, ſhall have an Action of Treſpaſs for cut- 

ting down the Trees againſt the Heir who hath the Inhe- 

ritance. © Vide 2 H. 4. 12. A Copyholder brought an A- 


4. 15. A Servant who is commanded to car- 


Appeal : 1 H. G's: J H. 4. 15. 19 H. 6. 34. 11 H. 4. 
"28. If after taking the Goods, the Owner hath his Goods 


again, yet he ſhall have a general Action of Treſpaſs, 


80 is the better Opinion in 11 H. 4. 23. That he who 
hath a ſpecial Property of tha Goods at a certain Time, 
ſhall have general Action of Treſpaſs againſt him who hath 
the general Property, and upon the Evidence Damages 
ſhall be mitigated ; but clearly, the Bailee, or he w 
hath a ſpecial Property, ſhall have a general Action of 
"Treſpaſs againſt a Stranger, and ſhall recover all in Da- 
mages, becauſe that he is chargeable over. Sce 21 H. ). 
14. B. acc. And it is holden in 4 H. 7. 3. That 'Tenant at 
Sufferance ſhall have an Action of Treſpaſs in reſpeR of 
the Poſſeſſion, and if the Defendant plead Not guilty, but 
he cannot make Title, 30 H. 6. Treſpaſs 10. 15 H. 7. 2. 
the King, who hath Profits of the' Land by Outlawry, 
Mall have an Action of Treſpaſs, or take Goods Damage- 


Will ſhall' have an Action of Treſpaſs: 21 H. 7. 15. and 


his Poſſeſſion, if the Bailee recover in Treſpaſs, rhe fame 
ſhall be a good Bar to the Bailee : 5 H. 4. 2. In a Writ 
of Waſte brought againſt Tenant for Life, and aſſigned 
the Waſte in cutting — of Trees; the Defendant plead- 
ed in Bar, that the Plaintiff himſelf cut them And Culpe- 


it ſhould be no Plea, becauſe the Defendant had not any 
Thing in the Freehold, no more. than a meer Stranger; 
and if a Stranger had cut down the ſame Trees, he ſhould. 


be chargeable in the Waſte, 
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$5 2 - "Paver vn 
Alb in this Caſe, we ſhould boots ef K wi 
not recover againſt him; for if at another Time he 
bringeth an Action 5 Treſpaſs againſt us, he 2 recover 
Damages againſt us for the Cutting, id eſt, for the Value 
_ ofthe Trees: And yet it was holdep by 1 Tap, ch that 
tze Game was a good Bar: And it was laid by the Court 
„ that the Plaintiff was not at any Miſchief in 1 Caſe : 
For in as much as the Defendant * ſhall have Advantage 
now to diſcharge himſelf of Waite againſt the Plaintiff, up- 
on this Matter he ſhall be barred = ever of his Action of 
Treſpaſs, eil. to recover the Value, of Trees, which was 
the Miſchief objected by Culpeper : But without Queſtion 
he ſhall have an Action #: Treſpaſs, Quare clauſum fret, 
for the Entry of the Leſſor, and for the Cutti ung © f tho 
Trees, but he ſhall not recover the Value of the Trees, be- 
cauſe he is not, chargeable over, but for the ſpecial Loſa 
which he hath, ſel. 12 the Loſs. of the Pawnage, and of 

| - on Shadow of the Trees, Ec. See Fitz. Treſpaſs ultimo, 
| the Abridgment : And afterwards, the ſame Term, 
vdgment was given on the n Caſe for the Plain; 
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3 xxXIV Paſch. 8 Jacobi 
4 In * Common Pleas. 
: LN: . Pariſh-Clark. 
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THE Deren of St. Alphage in ee by Cu- 

2 . T tom ought to chuſe the Pariſh-Clark, * they 
A * . chuſe accordingly: The Parſon of the Pariſh, by Colour 
* - of a new Canon made at the Convocation in the Lear 
ur, 75 < the King that not is (which is not of Force to 
take Oe any Cuſtom) drew the Clark before 
cial of he Archbiſhop of Canterbury, to 

5 Nies kit upon the P oint * > ight of Election, 5 
other Cauſes ; and hat it was moved at the Bar 


have a Prohibition : the Hearing of Doctor 
E 1 and his ad upon a Prohibition was grant- 
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N F 
meer temporal Man, and the Means of chu \ him, 
fil. the Cuſtam, is alſo meer Temporal, ſo as the Official - 
cannot e him; but upon Qccafion the Parifhianers Antes 2, 9&6 


| Years, yet for 
holden in 26 H. 8. 5. And although 5 
- the Office concerneth Divine Service, yet the Office it 
| is meer Temporal. See 3 E. 3. Annuity 30. He who 
Clark of a Pariſh is removeable by the Pariſhioners. See 
18 E. z. 23. A Gift in Tail was made of the Serjeanty 1 
or Clarkſhip of the Church of Lincoln, and there ended, + 
that the Office is Temporal, and ſhall not be tried in the —_— 
Eeeleſiaſtical Court, but in the 7 Court: And it is 1 
to be known, that the Deprivation of a Man of a tempo- b 
ral Office or Place, is a temporal Thing, upon which no 
| Appeal lieth by the Statute of 25 H. 8. but an Aﬀiſe, as 
in 4 Eli. Dyer 209. The Prefident of Magdalen College . _ 
in Oxford was deprived of the Biſhop of Wincheſter their | 1 
Vißtor; be ſhall not have an Appeal to the Delegates, for 
the Deprivation is Temporal, and not Spiritual; but he 
may have an Aſſiſe: And therewith agreeth the Book of —_— 
4 Siracſes Caſe: But if a Dean of a Cathedral Church — —_— 
of the Patronage of the King, be deprived before the p | A 
Commiſſioners of the King, he may Appeal to the Deie- 


gates within the ſaid Act of 25 H.8, For a 2 Z 

Spiritual Promotion, and not T And before the CY 7 

laid AQ, in ſuch Caſe, the Ap was to Rome imme . ð 
| | . a A ? s 55 

XXXV. Mich. 5 Jac. Rat. 30. Page ! ⁵³ 
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In the King's Bent, 3 
pPrichard and Hawkin's Caſe. 


Moba Prichard brought an Action u the Caſo againſt Sunder, : 4 
Robert Hawkins for ſlanderous ords pybli the See 1 Dany, . 
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| Day of Auguſt in the third Year of the King, f © 
V's, That Prichard.- which ſerveth — Shelley, did 108. vf's. A 
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arch . 
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r was reverſed 
i, becauſe it doth not appear, 
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Counſellor of © Gray's tony ou a Bt: 


© veſter? Tn art "nd Baruſter, thou art 4 PVarretor; : 
.the Bar, and thou dareſt 8. 
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ww » thou wert rom 
thy elf #here.. Thou ſtudy - Lawz Thou b 8 
mch Wit as a Daw. Upon Not guilty pl the . 
en. Jury found for the Plaintiff, and aſſeſſed Damages to 23 
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et Smich brought an Aftion of Adult and Battery 
_ Malter Hill in the King's Bench, which, bay 
30% Jacobi, Not. 175. upon Not guilty 
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Ve Judgment was for the Plaintff, 107 l. 

ſefled 5 and Coſta. In a Writ of Error bro 

in the Exchequer. Chamber, the Error was afligned in t = 

Venire facias, which was certified by Writ of 88 : 0 

And upon the Writ no Return was made upon the Back of N 1 

the. Writ, which is called Rerurnum album; and for that 3 

Cauſe, this * erm the Judgment was reverſed, b 

\ 4 

: o 9 


y 1 
4 | 
& 


1 XXVII. Trin. 7Jacobi. ves oh 4 
In th Court of Wards. W þ 
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the Death of Rover Meſtcot, That the ſaid Roger the N 1 1 
Day that he died was ſeiſed of and, in the Moiety of the . 4% "8 9 
Manor of Trewalliard in his Demeſn as of Fee, and of ſuch 12 102,  __ 
cue died thereof ſeiſed.: And that theMoiety of the * 
Manor, Anno 19 E. 3. was holden of the then Prince, 9 
N Caſtle of Trematon, Parcel of his Dutchy of Corn- Wee! 8 

Enights-Service, as it appeareth by a certain, +. | ' 
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157 by the Ju of the Law. 4 
None may upon him any Act, Sc. but who 
hath Knowlelg e "4 the ſame. tz. 
Admiral, bis Power, how far it extends, + 
Aid to the King, who to pay it. 26, 27, 2B 
For what. | 29, — 


Made certain, and when to be paid. 
Apples, not contained within the Words tn 5 E 6 1 


againſt Ingroſſers. 
an wher k halt bo ood a maintainadle. * 
Benevolence. 


Bote, a Savon Mord, the Signification whereof various 


Bote and Eftovers fi gnify all one 1 a7 | 
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Burgage-Tenure what It is. * * 27 


1 8 3 2 
Canon Feeleſe againſt the- Prerogati the Common 
Law, bi aqui the King's ts 


Conrerbury, Archbiſhop thereof cannot cite one. out of by 
deere ; . 


* 


Th 2 . oa "SZ * 


0 % p 1 L 
3 | J \ 3 , r l G 
l - * x . 
k vs - _ 


bor ESI 10, 


ebene 0 2 tho Land 10 
rc, N 


pybolder my py to Pay 155 


of ce Right . Houſe. bote 
en ' His To 


2 Shall have an A his Lond, for © ttin 
Tuber ez e * ng dom 
en bene the King's Court Bait be ouſted of Terk: 
© diftion in Mode Decimandi, andwhere not. 
e and n to e * Conn 
25 2 LET | | 


8 592 


* | | D 


Damage 8 * where to be ſued ſor. 4 
Decimant Modis, what it is, and "by outs to be thy' 


=. 


r 


, 38, 3% 40 

e, of. Modus l er good and and wh here = 
, 8 wer, abi fo | 
what. . 2 P I9, 20, 21, 22 1 
Where the ſhall te endowed, . when. 20, 22, 23 1 
> © re . E. a 5 
Pee, Wet of 1550 ſo annihilates a Record as Fi 1 had * 
never been. 20 
Wust mall be recovered. therein. er 2175 1 N 


Error, where amended, and where not. 
Error, what i is ſufficient to cenew a 1 adgment, or co 
ws. 4 „ WW . 71 
Eſtoppel what, and the Force there. 623 
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